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YACTDb 1. (re nyonuxyemcs)

YACTD 2. METOIUYECKHME PEKOMEHJAIUH 110 PABOTE C ONEHOYHBIMH

MATEPUAJTAMMU

PA3BPABOTYUKHU
KA®E/IPA: Hcropuu rocynapcrsa u npasa
ABTOPCKUM KOJJIEKTUB: CokonoBa Enena CtanuciaBoBHA, TOICHT

KadeIpsl UCTOPUH rOCYAAPCTBA U MPaBa, TOKTOP
IOPUANYECKUX HAYK, TOIEHT

KocrorpsizoBa JIro60Bb FOpbeBHa, 101IEHT
Kadeapbl ICTOPUHU TOCYAAPCTBA U MPaBa, KaHIUIaT
FOPUINYECKUX HAYK, TOIEHT

MocksuHa Panca TumodeeBHa, 1o1eHT Kadeapsl
HMCTOPHUH TOCYJapCTBA U MIpaBa, KaHIUIaT
HMCTOPUYECKUX HAYK, JOLIEHT

HacuGymmun Padgun Axnadoud, goneHT kadeaps
MCTOPHUM FOCYJapCTBA U IIpaBa, KaHIUAAT
HMCTOPUYECKUX HAYK, JOLICHT

CypoBensb JImutpuii AseKcaHApOBUY, TOLEHT
KadeIapsl UCTOPUH TOCYAAPCTBA U MPaBa, KaHIHIAT
HUCTOPUYECKUX HAYK, JOLIEHT

|. TEKYIIIU KOHTPOJIb

1. Onpoc/Auckyccusi Mo TeopeTHYECKUM BONIPOCaM

Omnpoc /nuckyccus no treme: IlpaBoBoe moJioxkeHue HacejJeHHus Mo «3aKkoHaM XaMMypanm»
IIpenogaBareib: HAYHEM C OIIPENIETICHHS — YTO TAKOE «IIPABOBOM CTATyC YEIOBEKa»?

OtBet: IIpasosoii cmamyc yenoseka — CUCTEMA MPU3HAHHBIX U TaPAHTUPYEMBIX FOCYIapCTBOM B
3aKOHOJATeIHLHOM MOPAIKE MpaB, CBOOO U 00SI3aHHOCTEH, a TaK)Ke 3aKOHHBIX MHTEPECOB YETIOBEKa
Kak cyObeKTa mpasa.

IIpenogaBareJib: 4TO TaKOE «IIpaBa U CBOOOIBI»?

OtBer: [Ilpasa u 6060061 — CcOIUANBHBIE BO3MOXXHOCTH TpakJaHWHA, TMPU3HAHHBIE U
o0ecrneueHHbIE TOCYIapCTBOM.

IIpenonaBareib: onpenencHue «o0s3aHHOCTEN»?

OtBer: Ob6s3anHOCMU — COIMAIBHBIC BO3MOYKHOCTH, BBIPKAIOIINE TPHUTI3AHHUS TOCYIapCTBa K
rpa)x/JIaHUHY, €r0 TIOBEICHHUIO.

IIpenogaBarenb. Takum o00pa3oM, npagosoii cmamyc — 3TO HOPUANYECKH 3aKPEIJICHHOE
MOJIO)KEHUE JIMYHOCTH B OOIECTBE, COBOKYIHOCTH €€ mpaB U oOsi3aHHOCTeH. B ocHOBe npasosoco
cmamyca NeXUT (PaKTUUECKUI COLMANbHBIN CTaTyc, T.e. peajbHOE MOJOXKEHHE YeJIOBeKa B JAHHON
crcTeMe 0OLIECTBEHHBIX OTHOIIEHUH. [IpaBo 3aKkpeniseT 3To MOoNIoKEHHE.

Ha npeBnem BocToke 3akpenisiioch cocj10BHOE HEPABEHCTBO.

IIpenogaBareiib: KTO jKeJIaeT JaTh OMPEACIICHUE «COCIOBUI»?

OtBer: Cocnosue — COUHAIBHO-TIPABOBAs Tpymma A00ypKya3HBIX OOIIECTB, oOO0amaromas
3aKpEeTJICHHBIMA OOBIYAEM H/WJIM 3aKOHOM TMpPaBaMU U OOS3aHHOCTSIMH, KOTOpBIE MEPENaloTCs IO
HaCJIEJICTBY.



IIpenogaBarenn: Takum 00pa3zoM, cocrosus — 3TO Npagosvlie KATETOPUW HACEIICHUS, KOTOPHIC
OTIIMYAIOTCSL NPABOBLIM CMANYCOM, Vi TIPHHAIIC)KHOCTH 10 COCIIOBHIO IEPEIaeTCsl TI0 HACIIC/ICTBY.
Pa3 cocioBHBIM cTaryc 3akpemiiseTcs MpaBOM, TO COCNO8Us HAXONAT OTPaKEHUS B
3aKOHOJIATENbhCTRBE.

IIpenogaBareib: M0 KaKUM IIPU3HAKAM Pa3INYaIMCh COCIOBHUS B paOOBIAACIIBUECKOM 00IecTBE?
OtBer: CocnoBus OTIMYAKOTCS TO ABYM mNpu3Hakam: 1) Hammuwe w orcyrctBue cmamyca
(cocTostHUST) €80000b1; 2) HATMYKE WU OTCYTCTBHE cmaniyca (COCTOSIHUS) epadicOaHCmaa.
IIpenonaBaresanb: Ha kakue Kareropuu AEIWIOCH HACEIICHUE 0 HAIMYHIO WIH OMCYMCMEUIO
cmamyca c80600b1?

OtBer: Ilo cmamycy c60600b1 MoaN NEeTUINCh Ha JIBE Kareropuu: 1) cBoOomnble (0Oiamaromme
cmamycom ¢c800600vl) W 2) HEcBOOOAHBIE, T.e. padbl (He 00JaJaIIUe CTaTycOM CBOOOJBI).
CBOOOTHBIN YENIOBEK C TOYKH 3pPEHUs MpaBa — cyovexkm npasa. Cydvekm npasa — (uzuueckoe Wu
ropuouyeckoe 1uyo, odagaroIee Mo MpaBy ClOCOOHOCTHIO HMETh U OCYLIECTBISTh CYOBEKTUBHBIC
npaBa U puIruecKue oo0s3aHHoCTH. IOpuamueckumM TepMHHOM JIMIO (J1aT. Persona) obo3xHavaercs
TOT, KTO MOXET MMETh TpaBa U HeCcTU oOs3aHHOCTH. VMeromuil npaBa M HeCyIIUi O0sS3aHHOCTU
SIBIISICTCS CYObeKmom npasa, a e oovekmom. Takum 00pa3oM, ¢ TOUYKH 3PCHHUS TpaBa, JHIIO — 3TO
cybvekm npasa (B TOM 4HUCIE, cyOvekm npasoomuouienuil). B mepuon, Korjga CyliecTBOBaJo
pabcTBO (2 OHO OBLIIO OKOHYATEIIBHO OTMEHEHO B pa3HbIX cTpaHax Toiibko B XVIII-XX Bekax) — ¢
TOYKH 3PEHUS [IPaBa, TOJIBLKO 00JaaroIIuil cmamycom c60600bi denosek (nar. liberti [mubepru]) u —
MIpU3HABANICS cyOvekmom npaea (T.e. ObLT ¢BOOOAHBIM). UeT0BEeK, HE UMEIOIIHNI cmamyca c80600b1
— HECBOOOIHBIHU, T.€. pab, C TOUKH 3PEHUS MpaBa — CUUTAIICS 00bEKMOM npaed, T.e. UMYIIECTBOM,
Beliblo. OObekm npaéa — KOHKPETHBIC MMYIIECTBCHHBIC U HEMMYIIECTBCHHBIC OJlara M WHTEPECHI,
OTHOIIICHUS TI0 MTOBOY KOTOPHIX PETIAMEHTHPOBAHBI 3aKOHOM.

IIpenogaBare/ib: KAKUMHU IPU3HAKAMH JIOJDKEH ObLIT 001a/1aTh cyOvexm npasa?

OtBet: UTOOBI OBITH CYOBEKMOM npasa, HyKHO UMETh npasocybvekmuocms. Ilpasocyovekmuocmy
— CIOCOOHOCTD JIMIA MMETh U OCYIIECTBIISATh HEMOCPEIACTBEHHO HIIM Yepe3 NPEACTaBUTEIs TpaBa 1
IOpUINYECKHe  00s3aHHOCTU.  [IpasocybvekmHocms  COCTOMT W3 ABYX  OJJIEMEHTOB  —
npagocnocobrocmu u deecnocoornocmu. 1) Ilpasocnocobnocms — 310 CIOCOOHOCTD JTHIIA UMETh
npaBa U HecTU 00sg3aHHOCTU. OOBIYHO TOBOPSAT, YTO MNPABOCNOCOOHOCMbH BO3HHKAET C MOMEHTA
poxaenus. OpHako 53T0 GOpPMYIHPOBKAa COBpeMeHHoro tmpaBa. J[o oTmMeHB pabcTBa
npasocnocobHOCMb OT POXKIACHUS MOTIIA MOSBUTHCSA TOJBKO Y C80000HOPOdcOeHHbIX (J1aT. INgenuus
[MHréHYyyC] — MONYYMBIIMX CTaryc CBOOOABI OT pOXICHUS). Heceob60o0uwitl (pab) OT pOXACHHS
npasocnocobHocms HE TIONyYall U, TIOKa 0CTABAJICS pabom — BOOOIIE HE UMEN NpasocnocoOHOCMU.
Takoii yenmoBek MOr TOIYYUTh NPABOCNOCOOHOCMb, TOIBKO KOTAa OH  CTAaHOBHIICS
gonoHoomnywennukom (nar. libertini  [mubeptunu], T.e. Korga moJydan cmamyc c80000bl).
2) [eecnocobrnocms — COCOOHOCTH JIMI[A CBOMMH JICHCTBUSIMH TPUOOpPETaTh MW OCYIICCTBIATH
mpaBa, co3laBaTh IS ce0si 00S3aHHOCTH W HUCHONHATH HX. JleecnocobHocmb TIpennojaraet
OCO3HAHHOCTb JUYyOM CBOUX JAericTBUl. T.e. 4emoBeK JOMKEeH coo0paXkarh, uTo oH AenaeT. [loaTomy
OdeecnocobHoCmb He MOXKET BOSHUKHYTH OT POXKICHHS, MO MIPUYMHE TOTO, YTO HOBOPOXKICHHBIN HE
MOKET 0CO3HAaBaTh, YTO OH jemnaer. Jlo onpenenéHHoOro Bo3pacra (00BIYHO, 10 6-7 JeT) — peOEHOK
CUUTAETCS nOIHOCMbIO Hedeecnocobuwim (nat. infantes [urdanrec]).

C nocTmxeHHeM OIpeaesIEHHOTO BO3pacTa BOSHUKAET YaCMuyHasi 0eecnocoOHOCmb — HEeTOTHa s
JICECIIOCOOHOCTh MAJIOJIETHUX, a TakKKe HECOBEPIICHHOJETHUX JIO JOCTHIKEHUS MMM BO3pacTa
coseputennonemus (nar. impuberes [ummyOepec]). Tak, B «3akoHax Xammypamnum» — «CbIH
YEJIOBEKA», C KOTOPHIM HEJIb3sI 3aKIIOUUTh cAeNKy [3X, cT. 7-s1].

C noctwkeHUEM Bo3pacTa cosepuieHHonremusi (y pa3sHBIX HAPOJOB — 3TO pa3HBIA BO3PACT; OH
MOXET COBIAaJaTh C OPAUHLIM 603PACMOM, & MOXKET M HE COBIAaJaTh), IUYO CTAHOBUTCS
nonHocmoulo deecnocobnwvim (nar. puberes [myoepec]).

Jlumo, mocTuriiee BO3pacTa cogepuieHHOLenuUs, MOKET OBITh TIPU3HAHO CYAOM HedeeCnOCOOHbIM B
cllydae, €CJIM JaHHOE JIUIIO CTPAJAEeT MCUXUIECKUM 3a00IeBaHUEM.

Kpome Toro ecth Kareropus JtOjCH, KOTOpBIC, JaXKe JTOCTUTHYB COBEPIICHHOJICTHS, MOTYT OBITh
MIPU3HAHBI CYAOM 02PAHUYEHO 0eeCnoCOOHbIMU. JIuyo MOXKET OBITh 02PaHUUeHO 8 0eecnoCoOOHOCmU,



€CIM ero JCWCTBHSI CTAaBAT B TSXKEIOE MaTepHUaTbHOE TMOJIOKEHUE €ro CeMblo. JTO JIWIIA,
CTpa/Ialolie TAKUMHU OTKIOHCHHSMH B ITOBEICHUH, KaK paCTPAaTUYUKH, HTPOKU B a3apTHEHIC
UTPBI, alIKOTOJUKH, HAPKOMAaHBI, TOKCUKOMaHBl # T.N. C TOYKU 3pEHUS C NICUXUATPHH,
OHU CYMTAIOTCS 370POBBIMH JtOnbMU. Ho y HUX — degpexm ¢hpopmuposanus eonu. Itd nuna
CTpagaloT MOPOKaMH, MOTYT OCO3HaBaThb WX BPEAHOCTh, HO B CHIY TOrO, YTO OHHU
c1ab0BOJIBHBIE, OHH HE MOTYT TOOOPOTH TOT MOPOK. [1o 3TOM mpuumHe TpedyeTcss OrpaHHYUTh
UX 0eecnocobHOCHb, 9TOOBI OHU CBOUMU JICUCTBUSMU HE IPUYUHIIIN yIIepO.

B cBoro ouepens, oeecnocobrocms NENUTCS HA JIBa COCTABHBIX dJIEMEHTa: 1) coenkocnocobnocms —
CIIOCOOHOCTh ~ CaMOCTOSATEIBHO  COBEpPIIATh  TPAKIAHCKO-TIPABOBBIE  CHENTKH, ©W  2)
oenuxmocnocobrnocms (ot nar. delictum [momukrym] “mpaBoHapyiicHHe”) — CHOCOOHOCTH JIHMIIA
CaMOCTOSITENILHO HECTH HOPUIUYECKYIH0 OTBETCTBEHHOCTh 3a Bpel, MPUYHNHCHHBIH €ro
MIPOTHBOIPABHBIMU JACUCTBUSMHE. TaKkKe Kak U ¢ 0eecnocoOHOCHbIo B LIEIOM, peOEHOK OT POXKICHUS
HE MOXET HUMETb HU O0eIUKMOCHOCOOHOCMb, HU cOenkocnocobHocms. OHU TOSABISIOTCA IO
JOCTH)KEHUH OTPEICIEHHOTO BO3pacTa.

IIpenogaBareiib: Ha KaKue KaTeTOPUU JICTMIINCH CBOOOTHBIC JTIFOIU 110 HAIMYHUIO WIA OTCYTCTBHIO
cmamyca (COCTOSTHUE) epadicoancmea’?

Otger: B omiinune ot coBpeMeHHOT0 (Oyp>Kya3HOTro) mpasa (KOTJa cmamyc epaxcoancmaed CBsi3aH C
MTOJINTHYECKUMU TIPaBaMH), B IPEBHOCTHU (B pabosradenviueckom npase) rpakJaaHaMu MOTIIA ObITh
TOJILKO WICHBI OOMMHBI (0OwunHuky). YToOBI OBITH OOIIMHHUKOM, HYXHO OBUI0O MMETh B
COOCTBEHHOCTH 3€MIJII0, T.e. ObITh COOCTBEHHHKOM 3eMiid. [lo3TOoMy B pabOBiae/IbueCKuit
NEPUOJ cmamyc epaxcoancmea ObUT CBsI3aH C HATMYUEM IpaBa COOCTBEHHOCTH Ha 3eMitto. Te, KTo
BXOJIWJI B OOIIMHHBIA KOJUIGKTUB, 00Najaii HauOOJbIMIUM KOMIIJIIEKCOM mpaB. CBA3aHO 3TO
OBUIO C TEM, YTO TMEPBOHAYAILHO TOJHKO OOIIMHA 3alUINalia JWIHBIC ¥ MMYIICCTBEHHBIC IMpaBa
monieit. COOTBETCTBEHHO, JIIOIM CBOOOJIHBIC, HO HE BXOJMBIIUE B OOIIMHHBIN KOJUICKTHB (2, 3HAYUT,
HE MMEBIINE IIPaBa COOCTBEHHOCTH HA 3€MIIIO) — HE UMEIIH CIamyca epaicoancmaed.
IpenonaBarenan: Terneph NpoaHaIM3UpPyeM, KaKUe COCJIOBUS BO3HUKIM B JPEBHEM OOIIECTBE
(KaKue COCTIOBHSI BBIICISUIUCH B pa0OBIAACIBIeCKOM IpaBe) MecomoTtamMuu 1o «3aKoHam
XamMypanu»? HauHEM ¢ IepBOi KaTerOpUH — A6UJIYM

OtBer: TepMuH agunym TOCIOBHO MEPEBOAUTCS KaK “dYENOBEK’. ABunymbl UMEIH COOCTBEHHOCTD
Ha JBW)KMMBIE W HEIBI)KHMMbIE BemM [3akoHbl Xammypamu, ct. 150, 165, 49, 50, 39 u np.]
(ecmyoenmul yumupyiom u KoMMenmupylom mekcmuvl 3aKOHO08 TIO XPECTOMATHsIM U COOpPHHKaM
JIOKYMEHTOB).

3aKOHBI TOBOPST HAM, YTO AGUIyMbl TIOKYNAIH W TPOJABAIH 3EMITI0, MEHSIIH 3E€MITIO, JapWId
3eMJTI0, OTJIaBajJM 3€MJII0 B MOTAIlIEHHE J0Jra, MepefaBalyd 3eMIII0 B 3ajor, B HaéM (B apeHmy)
[3akonsr Xammyparwm, ct. 150, 165, 49, 50, 39, 42-47, 60-65 u ap.] (cmydemmuvl yumupyiom u
KOMMEHmMUpPYIom meKCmyvl 3aKOHO08 TIO XPECcTOMarusM M COOpHUKAM JOKYMEHTOB) — T.€.
pacnopsuKaiInch 3eMiaéii. A npasomouue pacnopsidicenust (Npago pacnopsicamvcs 6eupio) —
[IaBHOE, Ba)KHENIlee TMpaBOMOYME COOCTBEHHUKA. PacmopsikaTbCs BEHIBIO MOXKET TOJBKO
C00CTBEHHUK.

Asunympr MoTIH 3aKmouath caenku [3X, cr. 7, 42-52, 60-66, 71, 78, 90-99, 112-126] (cmyoenmwi
YUMupyom u KOMMeHmMUpYom mekcmul 3aKkOH08 TI0 XPECTOMATHIM U COOpHUKAM TOKYMEHTOB);
Aeuymbl MO 3aIMIIATH CBOM MHTepecH B cyae [3X, ct. 1-4, 9-13 u 1.1.] (cmyoenmsr yumupyrom
U KOMMEHMUPYIOm meKCmbl 3aKOH08 TI0 XPEeCTOMATUSIM B COOPHHUKAM JIOKyMEHTOB);

Asunympl oHM MorM BeTymate B Opak [3X, ct. 128 u nap.] (cmydemmwvr yumupyrom u
KOMMEHMUPYIOm mexkcmbl 3aKOH08 TI0 XPEeCTOMATHSIM B COOPHHKAM JTOKyMEHTOB);

3akoH 0Oojiee CTPOrO 3amIWINal WX JKU3HB, 3JI0pOBbEe W UMYyIIecTBO. Hampumep, mo «3akoHam
XamMMmypanu» 3a YOHICTBO WIIH PUYUHEHUE Bpe/ia 37I0POBBI0 asuiyma Mojlarajiach CMepTHas Ka3Hb
WIA WICHOBPEIUTEIBCKOE HaKa3aHue 1o npuHiuny maiuona [3X, ct. 196, 197, 200, 210, 218]
(cmyoenmul yumupyiom u KomMMmenmupylom mekcmol 3aKOHO8 TIO XPECTOMATHsIM W COOpPHHKaM
JOKYMEHTOB); WJIH, 1O MIPUHIIUIY YacmHOoU komnozuyuu, 6omnee Beicokuit mrpad [3X, cr. 207, 209]
(ecmyoenmul yumupyiom u KoMMenmupylom mekcmovl 3aKOHO8 TO XPECTOMATHUSIM U COOpPHHKaM
JOKYMEHTOB). 3a KpaxXy U Tpab&x UMYIeCTBa asuIyma monaraiac cMepTHas kas3Hb [3X, cT. 7,



9-13, 21-22, 25] (cmydenmor yumupyiom u KOMMEHMUPYIOM MeKCmbvl 3aKOHO8 TI0 XPECTOMATUSIM U
cOOpHUKAM JIOKYMEHTOB).

IIpenonaBareib: Ternepb HEOOXOAUMO CAETATH BBIBOJI O IPABOBOM CTaTYCE d8UTYMOG.

OtBer: 1) Cmamyc ¢80600bi. CBOOOIHBIN, C TOYKU 3PEHUS MpaBa — cyovekm npasa. YToObl ObITH
CybvLeKmom npasa — Hy’)KHO UMETh npagocybvekmuocmsy (CM. onpeaenenue). Ilpasocybvekmuocmy
COCTOUT W3 MpasocnocobHocmu M Oeecnocobrocmu (cM. ompeneneHue). M asurymvt — UMEOT
mpaBa, HeCyT OOS3aHHOCTH; CIIENOBATEIILHO — Mpasocnocoonvl. OHU (MO  JTOCTHXKEHUU
cosepuieHHoIemusl) CTAaHOBSITCS HOJHOCMbIO 0eecnocoOHbiMuU. B CBsI3W ¢ 3TUM, MOTYT COBepuIaTh
coenku, T.e. COeIKOCNOCOOHbl (CM. OIpeleNieHne); a TakKe — HECYyT CaMOCTOSTEIbHYIO
IOPUANYECKYI0 OTBETCTBEHHOCTb, CIIEZIOBATEIIBHO — OeluUKmocnocobHvl (CM. OIpEIeNieHue).
OOumMHHMKN 00J1a1al0T BCEMH COCTABHBIMHU 3JIEMEHTAMU MPABOCYObEKMHOCMU — CIENOBATENBHO,
UMEIOT 1pagocyObeKmHOCHb. DTO O3HAYACT, UTO ABUIYMbL — CYObEKmbl npasd, T.e. CBOOOIHbIE.
IIpenonaBareib: €CTh WIH HET Y d8UIYMOE CTATyC TPakJaHCTBA?

OtBer: 2) Cmamyc epascdancmea. XOTS asuiymvl OTIHYAINCH KOJIMYECTBOM HMYIIECTBA M
3aHUMAaJIM Pa3HOE MECTO B CHCTEME IMPOU3BOJCTBA M YIIPABIICHUS, TPABO OAMHAKOBO 3aIIUIIAIO U
rapaHTUPOBAJIO MM JIMYHBbIE U HMMYIIECTBEHHBbIe mpaBa. M, camoe ImaBHOE, asuiymbl UMEIU
npaBo cCoOOCTBEHHOCTH Ha 3eMIiI0. ClieoBaTEIbHO, A8UIYMbl UIMETH CINAMYC 2panrcoOancmed,
T.¢. OBLIIU TPaKIaHAMM.

IIpenoagaBarens: [lonyyaercs, 4TO asunymsvl — CBOOOJHBIE U 00JIAAAIOT MOJHOTON MPaB TpaxaaH
(mpexie Bcero, MMEIOT MpaBo COOCTBEHHOCTH Ha 3emitio). Kakoe ke cocnosue onn popmupyror?
OtBer: Cocnosue nonHonpagnvlx c80000HLIX. Y PAa3HBIX HApOIOB 3TO COCJIOBHE BCEraa
0003HaYaI0Ch TTOXOXKUMHU TepMUHAMU: “Troaun’” (em.4. “moaun” — “yenoBex’), “Hapoxn’’. OcTanbHbIC
KaTeropuu HaceJeHHs yXe He CUMTaluch “moapmu’, “HapogoM”. Jlnsg HUX Bcerna
CYIIECTBOBAJIM CIEIHAbHbIE TEPMUHBI.

IIpenogaBareib: TeNepb ONPEIESIUMCS C TIPABOBBIM CTaTyCOM MYUIKEHYM OB

OtBer: TepMuH asuym H0CIOBHO MEPEBOIUTCS Kak “CKIOHEHHbIE HULL . Tak Kak MmyuikeHymMuvl HE
ObUTH 4YJieHaMH OOIIMHBI — OOIIMHA WX HE 3aluilnaia, T.K. OHM CTOSUIM BHE TOW OpraHu3alluy,
KOTOpasi B IPEBHOCTH OOeCrieunBasia M TapaHTUPOBaJia JUYHbIE U UMYIIECTBEHHBIC TIpaBa. OgHaKo,
B CBSI3M C TEM, YTO MHOTHE MYwKeHymsl WITA Ha TOCYJAPCTBEHHYIO CIY»KOY, TOCYIapcTBO
rapaHTUPOBAJIO M 3alIMINAJIO0 HEKOTOpHIE JIMUYHBIE M HMMYIIECTBEHHBIC MMpaBa (32 HCKIIOUYEHHUEM
mpaBa COOCTBEHHOCTH Ha 3eMITIO).

Tak kak B «3akoHax XaMmMMypamnu» MOSBUJIOCH JEJEHUE BEUICH Ha Osuoicumvle U HeOBUICUMbLE
(“none, cax, 1oM”; T.€. CTPOEHHUSI M HACAXKICHMS CTalIM PAacCCMATPUBATHCSA KAK MPUHAMJICKHOCTH
3eMJII — KaK COCTaBHas 4YacTh HEIBMI)KMMOIO HMMYIIECTBA) MPABO Ha 3E€MIII0, CTPOEHUS U
HACAXKACHHUS y MyuiKkenymog OTcyTcTBoBano [3X, cr. 26-41] (cmyoemmwr yumupyiom u
KOMMEHMUPYIOm mekcmsl 3aKOHO0G 10 XPECTOMATUsIM U COOPHHUKAM JIOKyMEHTOB).

Ecnu  mywxenymupr ToOCTymanmu Ha TOCYIapCTBEHHYIO CHYKOy (B KayecTBE UHWHOBHUKOB,
npo¢eCcCHOHAIBHBIX BOWHOB [pedymos W Oaupymog] W T.O1.), T.e. CTAHOBWJIUCH ‘‘00S3aHHBIMHU
MMOBUHHOCTBIO”, TO OHM MOIJIM MOJIYYUTh B TOCY/IAPCTBEHHOM XO3SMCTBE 3EMIIIO.

IIpenoagaBarenb: Bo3HuKaeT BOMPOC: Kakoe MPaBO HAa 36MJII0 Y HUX BO3HUKaNI0? EcTb Tpu TOUKH
3peHUsl, YTO CyHCcUible 100U UMETU Ha 3eMito: (1) mpaBo MmoIb30BaHUS Uy»KOW BelIbio, (2) mpaBo
nepxanus v (3) mpaBo BiaaeHus. [IpoaHamu3upyem 3TH B3ITISIBL.

(1) TIpaBo monb3oBanus. MoxkeM 1 MBI 00 3TOM TOBOPUTH?

OrtBet: [IpaBo monbp30oBaHus yyXoW 3eMIIEH MOJ 3amamiky (rped. amgumessuc — MPaBoO 3arallku
9qyKOH 3eMJTH) 03HAYANI0, YTO 3eMJIsi OCTaeTCsl B 00MajaHuu COOCTBEHHUKA, a aM¢bumesm MOTydaeT
TOJIBKO TIPABO MCIIOJIH30BAHUS ATOW 3€MJIM TOJT 3allalliKy, MPU 3TOM COOCTBEHHHK HE OTCTPAHSIETCS
OT ToJIb30BaHUs dToi 3emuiéil. Ho mo «3akonam XamMmypamu» Mbl BHAUM, YTO 3€MJIH OBIIHU
nepeaansl B oOnamaHue eounam W uunosnuxam [3X, ctr. 26-41] (cmyoenmwr yumupyrom u
KOMMEHmMUpPYIOm mekcmsl 3aKOH08 TI0 XPECTOMATUsIM U COOpPHHUKAM JOKYMEHTOB) — MOATOMY, HH B
KOEM cjy4ae, HeJb3d TOBOPUTH O TOM, UTO CIVHCUNble 100U UMENTU TOJIbKO MPaBO IOJIb30BAHUS
qyKo# 3eMIEH 1moJ 3anamiky (rped. smgumesszuc). Onu 0061aganu 3eMeTbHBIM HAIETIOM.



IIpenonaBarenn: OnHako o0agaHue BEIIbIO MOXKET O3HAYATH: a) OepacaHue Uin 0) eradeHue.
OrtBert: [Ipu nepxanuu, Aep:kareib NPU3HAET paBa COOCTBEHHUKA Ha 3TY BEILlb — 3TO MPOSIBIISETCS
B TOM, YTO: JIepKaTellb MOJIy4aeT BEIllb Ha OCHOBAaHUH JOTOBOPA; AeprKareib BEIIM OTJACT MU BCE
IUIOABI, WJIM WX 4YacTh — COOCTBEHHHMKY BEIM; B Cily4yae CIopa O Beld, Bellb B cyde Oymer
3anMIarh COOCTBEHHUK, a He aepkarenb. OQHAKO 10 HCTOYHUKY MBI BUJUM, UTO CAYHCULbLE THOOU:
1) paxTruecku obmagaroT 3eMiIei, OTHOCACH K 3eMJie, KaK K CBOEH, He ITpU3HaBas IpaB APYrHX JIUI]
Ha oty 3emnto [3X, cr. 27, 31] (cmydenmor yumupyiom u Kommenmupyiom mekcmovl 3aKOHO8 IO
XpecToMaThsiM U COOpHUKAaM JOKYMEHTOB); 2) OHM MOJY4YalOT BCE IUIOABI M JIOXOABI C 3€MIIH, U
HUKOMY HHYEro HE OO0s3aHbl OTAaBaTh; KPOME TOTO, MPABUTENb, MOMHMO 3EMJIH, JaBajl UM
JIBIKAMOE HUMYIIECTBO (Menkwid, KpymHbiii ckor) [3X, cr 35] (cmyodemmor yumupyrom u
KOMMEHMUpYIom meKcmsl 3aKOHO08 TIO XPECTOMaTHsIM W COOpHUKaM JTOKYMEHTOB); 3) eciu
BO3HHKAJl CIIOp O 3eMJie, TO BJIAJCIEl] caM OTCTaMBaj CBOK Bemb B cyme [3X, ct. 27, 30, 31]
(ecmyoenmul yumupyiom u KOMMEHMUPYIOM MEKCmbl 3aKOHO8 TIO0 XPECTOMATHsIM U COOpPHHKaM
nokyMeHTOB). Takum oOpa3om, oOnanas 3eMIEH, cayorcunvle 100U OTHOCHINCH K 3eMJie — KakK K
CBOCH BEIIH, TO, 3HAYUT, 3TO OBLIO 61adeHue 3a caysicoOy (Ha IepUoI HECEHUS CITYKObI). Bradenue
3eMn€il 3a cayocoy B «3akoHax Xammypanu» MNONy4yusao Ha3BaHue wiky (unvk) [3akoHbI
Xammypanu, cr. 26-41] (cmyoenmor yumupyiom u KOMMEHMUpYiom meKCmbl 3AKOHO8 TIO
XpecToMaTHsIM U COOpPHUKAM JOKYMEHTOB).

IIpenogaBarenn: OgHAKO 81adeHUe MOXKET OBITh 8r1adeHnuem coocmeennuxa (AMEIOIIAM 3aKOHHOE
OCHOBaHUE) WIH 61adeHuem Hecoocmeennuka (HE IMEIOIIETr0 3aKOHHOTO OCHOBaHus). Kakoii xe u3
ATUX BUJOB 81a0eHUsi ObUL Y CIYHCUNBIX TTH00el?

OrtBet: [lo «3akonam Xammypanu» Mbl BUAUM, YTO CAYJiCUIble 100U HE MOTIIU MPOJABATh 3€MIIIO,
MOJTYYEHHYIO BO G1adeHue 3a caysxcoy. JIoroBop TpHU3HABAICS HEICHCTBHTEIBHBIM (“TaOIUYKY
JIOJDKHO pa3outs”’). Tlokymarens Tepsii 3eMii0 (OHA BO3Bpallaiach gradenvyy); Miarta 3a He€, B
Haka3aHKe, He BO3BPAIIAJIaCh MOKYIATEN0. 3EMITIO HEIb3sl ObUIO MOAAPUTH HITH 3aBEIIATh, a TAKKE
OT/IaTh 3a JIOJITH, Hellb3s ObUT0 0OMEeHSATh Ha apyroe umyinecTBo [3X, ct. 36-38, 41] (cmydenmor
YUMUpyom u KOMMEHMUPYIom MmMeKCmbl 3aKOHO8 TIO0 XPEeCTOMAaTHsIM B COOpHHKAM JOKYMEHTOB).
[TonoOHbIE clIenKu JO3BOMSUINCH TONBKO B OTHOIIEHHHM 3€MJIM, HAaXOJUBIINEWCS B
JacTHOW coOcCTBeHHOCTH (“KymIeHHON W mpuobperénnoit 3emin’) [3X, ct. 39] (cmyodenmoi
YUMUPYIOM U KOMMEHMUPYIom meKCcmol 3aKOH08 TI0 XPeCTOMaTHsIM U COOpHHUKaM JTOKYMEHTOB). Pa3
énadeney He SBIsUICA coOOCTBEeHHUKOM 3eMin, oH HE Mor pacnopsixkarbcs 3eMaéi.
IIpenonaBareib: B cBsi3U ¢ g1a0enuem 3emieil HEOOXOMUMO MpoaHaI3upoBath cT. 40-10 «3aKoHOB
Xammypanmy: «Haoumym (?), mamkap wim obszanHblilt Opyeoil NOSUHHOCMbIO MOTYT OTIaTh CBOE
ToJie, CBOM caj M CBOM oM 3a cepebpo. [Tokymarens H0KeH HECTU MOBUHHOCTD, CEA3AHHYIO C
MoJIEM, CaJioM WM J0MoM, Kotopble oH kKynuim» [3X, ctT. 40]. HekoTopeie aBTOpHI y4yeOHUKOB
CUMTAIOT, YTO 3/IeCh peub UAET O Mpojaxke 3eMiu. Haoumym — KaTeropus *puil, UMEIOIINX HaAe
Ha 1apckoit 3emuie; cM. § 22 3akonoB Jlunur-Umrapa (3JIN). Tamkap — crapmmii rocygapcTBEHHBIN
TOPTrOBBI areHT. 06s3aHHbLIL Opyeoll nogunHocmsio — U ilkum ahum — nocnoBHO «u(m) mpouas
MOBUHHOCTEY. Pedb HIET O TroCyJapCTBEHHBIX PEMECICHHUKAX, CIYXKalluX M TPOYMX JIUIAX,
MONTy4YaloluX HaJeNl Ha Iapckoil 3emiie, Ho HE BXopmsdmux B Kareropuio BOMHOB, a TaKkKe He
OTHOCSIIMXCS K Nasi biltim (u3gonppKamM—aepskaTessiM rocyI1apCcTBEHHON 3eMITH).

OtBer: OnHako cneayer OOpaTUTh BHUMaHHE Ha TO, 4To 1o cT. 40-if 3X mnpu mnomydeHuun
MMYIIeCTBa HEOOXOAWMO HECTH MOBHHHOCTH, CBSI3aHHYIO ¢ HuM. llpm Kymie—mponake, Koraa
BO3HHKAJIO MPAaBO YaCTHOM COOCTBEHHOCTH, 3TO HE TpeOoBajock. B 1aHHOM cityyae pedb UIET HE O
Mponaxke IMoJIsl, Cajia W JIoMa, a O MPOAAXKe JOIDKHOCTH. B 3TOM ciryyae mpuoOperarens moixydann
MMYIIECTBO, CBA3aHHOE C JOJDKHOCTBIO, BO 61adeHue 3a cayxcOy W JIOIKEeH Obul “HecTu
ITIOBUHHOCTB 32 HETO.

U nocneanee, 4To MOATBEPKIAET OTCYTCTBHE MpaBa COOCTBEHHOCTH Ha 3€MITIO Y CIIYKUIIBIX JTFONEH
— 3eMJIS WKy He TIepexonuia 1mo HaciaeacTBy. ChIH MOT TIOJTYYUTh UIK) OTIIA TOJIBKO B CIy4ae, €CIu
OH 3aHMMan Mecto ortua u HEéc ero cuyxOy [3X, cr. 28, 29] (cmyoemmwr yumupyrom u
KOMMEHMUPYIom mMeKCmbl 3aKOHO8 TIO XPEeCTOMAaThsM W COOpPHHKaM JOKYMEHTOB). 3emils
nepegaBasach BO BIAQJCHHE TONBKO 3a CHyxkOy (A7 SKOHOMHYECKOTO OOECIEeYeHHsI €ero



nestenbHOCTH) [3X, cT. 26-31] (cmyoenmur yumupyrom u KomMmenmupyrom mekcmuvl 3aKOHO8 TIO
XPEeCTOMAaTHsIM U COOpPHUKAM JIOKYMEHTOB).

Mywixenymbl IMEIH TIPAaBO COOCTBEHHOCTH TOJBKO Ha JBMXHMMBIE Beu [cM.: 3X, ct. 8, 15-16, 175-
176, 219; cm. takxke: «3akoHbl bumaname», ct. 50] (cmydenmer yumupyrom u xommenmupyom
MeKCcmbl 3aKOHO8 TI0 XPECTOMATUSIM M COOPHUKAM JJOKYMEHTOB);

Mywkenymor Moru 3akimtouath caenku [3X, cr. 39, 40; cm. takke: 3b, cT. 24, rae peryaupyercs
BOIIPOC B CBSI3U C JIOTOBOPOM 3atima) (cmyodenmol yumupyom u KOMMEHmupyom meKcmvl 3aKOHO8
10 XpPEeCTOMATUsIM U COOPHHUKAM TOKYMEHTOB);

Mywixenymbl MOTJIH 3aIIUIIATh CBOM HHTEPECH B cyae (ObITh UCTLIOM M OTBeTYMKOM) [3X, cT. 8, 15-
16, 201, 204, 208, 211-212, 219; cm. taxke: 3b, cr. 24, 50] (cmyoemmwvr yumupyrom u
KOMMEHMUPYIom mexkcmsl 3aKOHO8 10 XPEeCTOMATUsAM 1 COOPHUKAaM JOKYMEHTOB).

Mywixenymor Morm Betynath B Opak [3X, cr. 140, cm. takke: 3B, ct. 24] (cmydenmor yumupyrom u
KOMMEHMUPYIOm MeKCmyvl 3aKOHO8 TI0 XpecToMaTusM U cOOpHHUKAaM JOKyMeHTOB). Jleru,
pOXAEHHBIE B OpaKe MyuKeHyM08, ObLIIN 3aKOHHOPOXKICHHBIMU — HA 3TO YKa3bIBAlOT TEPMUHBI ‘‘ChIH
mywrenyma” [3b, cr.24] u “nousr mywxenyma” [3X, cr. 211-212] (cmyoemmor yumupyrom u
KOMMEHMUPYI0m mekcmsl 3aKOHO08 10 XPECTOMATUAM U COOPHHUKAM JIOKyMEHTOB).

IIpenonaBarenn: OTKyna 3T0 BUIHO?

OrtBet: [etu, poxaéunsie B Opake (3aKkoOHHOpOdCOeHHble), TIONY4YaloT MPaBOBOM CTaTyC OTIa — Ha
YTO YKa3blBalOT TEPMUHBI “ CbIH U JJOUYb MYUKEHYMA ), T.€. JETU TAKKE SBISIOTCS MYUWKEHYMAMU. .
Hetu, poxaéHHble B Opake (3aKOHHOpOJiCOeHHble), HAXOMATCS MO BIACTHIO OTIA — IOATOMY
Ha3bIBAIOTCS “‘IOYb M CBIH MywkeHyma”. Ilo oOmemy mnpaBuily, AETH, POXAEHHBIE B Opake
(3axonnoposcoennvie), HACICIOBAIA HMYIIECTBO OTIA (XOTS B 3aKOHaX MPsSMO 00 3TOM HeE
roBoputcs). Bc€ 3To BMecTe ykaspIBaeT Ha HX POXJAECHHE B Opake.

IIpenoxaBareib: 3alUIIaN JU 3aKOH KU3Hb, 37J0POBbE M HUMYIIECTBO MYIUUKEHYMOB; U OIUHAKOBO
VI HET C 3aIIUTON JKU3HH, 310POBbS U UMYIIECTBA dBUTYMOE?

OtBet: 3aKoH 3alIUIIaN >KU3Hb, 3OPOBbE U UMYIIECTBO MYuikeHymos (HO B MEHBIICH CTENeHH,
yem obOmmuHKMKOB) [3X, cT. 8, 15-16, 201, 204, 208, 211-212, 219; cm. takxke: 3B, cr. 24, 50]
(cmyoenmul yumupyiom u KomMmenmupylom mekcmol 3AKOHO8 TIO0 XPECTOMATHSIM W COOpPHHUKaM
JOKYMEHTOB). DTO BHJIHO M3 pa3Mepa Haka3aHWW 3a YOWHCTBO uyoicakos, IPUUMHEHHE Bpeda MX
3IOPOBBIO U 3a Kpa)KM UMYIIECTBa u)ocakos. B «3akoHax Xammypamnu», B ciiydae MPUYUHEHUS
Bpena MyuikeHymy, OTBETCTBEHHOCTH T10 MIPHHIIUITY MAAUOHA YK€ He OBITO0 — NMPaBOHAPYIIUTENb
OTBEYaJl 10 MPHUHIIMITY YacmHou komnosuyuu — yrnaausan mrpad [3X, ct. 208, 211-212, 198, 201,
204] (cmyoenmul yumupyrom u KOMMEHMUPYIOM MeKcnvl 3aKOHOE TI0 XPECTOMATUSIM M COOPHHUKaM
nokymeHTOB). [Tpuuém, ecnu 3a kpaxy wiu rpadéx umyiiecTsa asunyma (‘‘denoBeka’) monaranach
cMmeptHas ka3Hb [3X, cT. 9-13, 21-22, 25] (cmyoenmor yumupyiom u KoMMEHmMupyiom meKcnivl
3GKOHO8 TIO XPEeCTOMAaTHsIM M COOpPHHMKAM JIOKYMEHTOB), TO 3a Kpay HUMYIIECTBA MYUKEHYMA —
TOJBKO JeHEXHOoe Bo3MmemieHue B 10-kpatHom pasmepe [3X, ct. 8] (cmyodemmor yumupyiom u
KOMMEHmMUPYI0m mekcmsl 3aKOHO08 10 XPECTOMATHUAM U COOPHUKAM IOKyMEHTOB).

IIpenogaBaresib: MOXXHO JIM COTJIACHTHCS C MHEHHEM, YTO MMYILIECTBO MYUKEHYMA 3aIIUIIAIOCh
TaK)Ke CTPOro, Kak M rocylapcTBEHHOE MMYIIECTBO (“IOCTOSHHE JIBOpIA U JAOCTOsSHUE Oora, win
xpama’)?

OrtBer: 3a Kpaxy TOCYJapCTBEHHON COOCTBEHHOCTH Ha3HaYajach WM CMEpTHas Ka3Hb [3X, CT. 6],
i mrpad B 30-kparnom pasmepe [3X, ct. 8] (cmydenmor yumupyrom u kommenmupyrom mexcmol
3aKOHO6 TIO XPECTOMATHSIM U COOpPHUKAM TOKYMEHTOB).

IIpenoagaBaresib: B 4éM NpUUMHA Pa3HOW OTBETCTBEHHOCTH 10 CT. 6-if u cT. 8-if 3X?

OTBeT: HccIeIoBaTeNH MONAraloT, YTO pa3HUIlA MEXIY CT. 6-i U CcT. 8-i1 3aKitodaeTcsi, BUANMO, B
TOM, UTO CT. 6-5 UMeeT B BUY KPaKy, COBEPIIEHHYIO HETIOCPEACTBEHHO Ha CBSIIEHHON TePPUTOPHU
JIBOpIIA WIIK Xpama, a TOTOMY KapaeTcss CMEPTHOM Ka3HBIO).

IIpenogaBaresib: a Kakoe HaKa3aHUE 33 XUIICHUE UMYIIECTBA MYUKEHYMOE?

OrtBet: 3a KpaxXy UMYILECTBA MyuiKeHyma — Hajarajics Tojabko mrpad B 10-kpatHom pasmepe [3X,
ct. 8] (cmyoenmul yumupyiom u KOMMeHMUPYIOM MeKcml 3aKOHO8 TI0 XPECTOMATHIIM U COOPHHUKAM
JIOKYMEHTOB). To ecTh, MO CPaBHEHHIO C HaKa3aHUSAMH 32 Kpaxy U rpabéx rocyaapCcTBEHHOTO



MMYIIECTBa M YaCTHOTO MMYIIECTBA a6UIYMO68, HAKa3aHHE 3a XHILIECHUE MMYILIECTBA MYUKEHYMOS
ObUIO MEHBIIIE.

U Tonbko B ciydyae Kpaxku paboB (rocynapcTBEHHBIX pabOB M YaCTHBIX pabOB MywKeHyma, a TaKkxKe,
HaJI0 ToJlarath [MCXo/s U3 o0Iei HOpMBI CT. 19, u crarelt, onpenessomuX Haka3aHue 3a XUIICHHUE
UMYyILEeCTBa asuiyma 1o ct. 9-13, 21-22, 25] — u yacTHBIX paboB 0OWuUHHUKOS) — HAKA3aHUE OBLIO
OJMHAKOBBIM — cMepTHas KasHb [3X, cr. 15-16, 19] (cmydenmwr yumupyrom u xommenmupyom
MeKCcmbl 3aKOHOS TI0 XPECTOMATUSM M COOPHUKAM JJOKYMEHTOB).

IIpenoxaBareib: cenaeM BbIBOI O IPABOBOM CTATYCE MYUIKEH)YMOB.

Oteet: 1) Cmamyc c60600bi. CBOOOIHBIH, C TOUKU 3pEHUS MpaBa — cyOvekm npaga. YToObl ObITh
cybvekmom npasa — Hy)KHO UMETh npasocyovekmuocms (CM. oripeaesienne). Ilpasocybovekmuocms
COCTOUT U3 Mpasocnocoonocmu u oeecnocodonocmu (cM. ompeaenenue). Ecnu npoaHann3upoBarb
IOpUANYECKHE HWCTOYHHKH, TO OOHapy)KMBAaeTCs, 4YTO MYUIKeHYMbl — HMEIOT IpaBa, HECYT
00SI3aHHOCTH; CJIEIOBATENILHO — npagocnocodnvl. OHU (10 JTOCTHIKCHHU  COBEPULEHHONEMUSL)
CTaHOBATCA MNOAHOCMbI0 0eecnocoOHuiMu. B CBSI3W € 3TUM, MOTYT COBEpIIATh COelKU, T.€.
coenkocnocoonsl (CM. OIPENEIeHUE); a TakkKe — HECYT CaMOCTOSTENIbHYIO IOPHUANYECKYIO
OTBETCTBEHHOCTb, CJICIOBATEIIBHO — Oelukmocnocoonvl (CM. onpenencHue). Myuixenymor 001a1ar0T
BCEMH  COCTaBHBIMH  JJIEMEHTAMHU  HPABOCYObEeKMHOCMU  —  CIENOBATEIIbHO,  UMEIOT
npagocyobeKmHOCms. ITO 03HAYACT, YTO MYIIKEHYMBI — CYObeKkmyl npasa, 1.e. CBOOOIHBIE.

2) Cmamyc epascdancmea. Mywikenymbl He UMEJIH paBa COOCTBEHHOCTH Ha 3eMJIIO (OHH
win Opanu 3eMiII0 Yy OOUIMHHUKOB WITM TOCYNapCcTBa B Oepoicaniie Ha OCHOBAHUU JOTOBOPA apeHbl;
Wi, eciu Oblla BO3MOXKHOCTh, CT@HOBHJIMCh UYMHOBHHKAMH B TOCYIapCTBEHHOM  arrapare
yIpaBiIeHHUs] WJIM BOMHAMH Ha TOCYIApCTBEHHON CIy)X0e M TOJy4yalu 3eMIII0 BO 6ladeHue 3a
ciyx0y). [ToaToMy MywikeHymbl HEe BXOIOHMJIM B KOJUICKTUB OOLIMHBI. BBIBOA: MYIIKEHYM bl
cmamycom epadxcoancmea He 006manaiT.

IIpenogaBareib. B KAKOE KE COCL06UE BXOIAT MYUKEHYMbL?

OtBer: OHu cBOOONHBIE, HO HE OONAAAIOT IMOJIHOTOM MpaB rpaxaaH (IMpexAe BCEro, HE MMEIOT
IpaBa COOCTBEHHOCTH Ha 3€MJII0) — IMOATOMY (DOPMHPYIOT cOClo8Ue HENOTHONPABHBIX C80OOOHDIX.
“JIronpMu” (aéunym) He CUUTAIOTCA.

IIpenogaBaresib: MO JIM MYUKEHYMbl CTATh AGUIYMAMU?

OtBer: crenyer oOpaTUTh BHUMAHHUE HA TO, YTO MYWKeHYMbl MOTIH KymuTh 3emito [3X, ct. 39]
(cmyoenmul yumupyiom u KoMMeHmupylom mekcmovl 3aKOHO8 TIO XPECTOMATHsIM U COOpPHHKaM
nokymeHToB). Ho B 3TOM ciy4yae oHM mpuoOpeTaad He TOJIBKO Belllb (3€MeNbHBIA Hajel), HO U
npaBa M 00S3aHHOCTH OOIIMHHUKA B TOW OOIIMHE, TJIe OHM KYIHJIM 3€MeNbHBIA y4acTok. T.e. OHU
MEHSUIU CBOW npaeosoll cmamyc — NMPUOOPETANIU cmamyc 2paxcoancmed, Iepexois B cocnosue
NONHONPABHBIX CB0OOOHBIX, TIPU OSTOM COXpaHAsS CcBOK mnpodeccurw (mo cr 39-if —
OCTaBAJIUCh MPOPECCUOHAIBHBIMUA BOMHAMU — peoymMamu N Oaupymamu). ITO yKa3blBaeT Ha TO, YTO
MIPUHAUISKHOCTh K mpodeccunt (pedym, baupym, mamkap, wamariym, wabumym) HE o3nagaer,
4TO 3TO OBUIO OTHENbHOE cocinoBue. Ecinu pedym, 6aupym, mamxap (CTapmmii rocynapcTBEHHBIN
TOPTOBBII areHr), wamaniym (MIAQQUIAA TOCYIApCTBEHHBIM TOPrOBBIM areHT), wadumym
(conmepxarenbHUIIA MUTEHHBIX 3aBEACHUN) HE UMEIOT 3€MJIM B COOCTBEHHOCTH — OHU OTHOCATCS K
Mmywkenymam (COCIOBUIO HETIOIHONPABHBIX CBOOOMHBIX). ECM OHU KYIISIT 3eMITIO — OHU TIEPEHIyT
B KaTeropuio agunym (B COCIOBHE IOJHOMPABHBIX CBOOOMHBIX). Ecnu y HUX 10 mocTyruieHus: Ha
ciy’k0y yxe Obula 3eMJsi B COOCTBEHHOCTH — OHM C CaMOro Hauana ObuiH asumymamu (T.e.
MOJTHOIIPABHBIMU CBOOOIHBIMH).

IIpenogaBareib: Tenepp ONpeneIUMCs C MPAaBOBBIM CTarycoM eapoym (paboB). EcTe unu Her y
HUX cmamyc c80000b1?

OrtBet: Pabbl BooO1Ie HE MMENH IIpaBa COOCTBEHHOCTH (HU Ha Kakue Belln). MHOXKeCTBO cTarel B
pasHBIX CyleOHMKax IOKa3bIBAIOT, YTO Y HHUX HE ObUIO CBOEro mmyiuectBa. Ecium mocMoTperhb
3aKOHBI, TO MBI BHJIUM, YTO B HEKOTOPBIX 3aKOHAX IMPSIMO CKa3aHO, YTO pad He MMEEeT UMYIIECTBa.
To uMymiecTBO, KOTOpO€ OKa3ajloCh B €ro pyKax, CUUTAETCd COOCTBEHHOCTBIO €ro TOCIHOJAMHA.
OTKyna y HUX B pyKax OKa3bIBAJIOCh MMYILIECTBO, B TOM 4YMCIe, W JUIsI 00paboTKH 3emau? ITo
UMYIIECTBO pabCKo2o neKkyniuss — UMYIIECTBO, KOTOPOE TOCIOAWH BBIIENAJ CBOEMY pady s




BE/ICHUSI CaMOCTOSITENIFHOTO XO03siiicTBa. MMyIiecTBo nekynus, MOXOABI nekyius W cam pad Ha
nexynuy — SIBISUTACH COOCTBEHHOCTBIO TocionnHa. FOpuandeckn y paba HET HUKaKOrO UMYIIECTBa.
OTtkyna BHIIHO, 4TO pad HE OBLT COOCTBEHHHKOM HMYIIECTBA padckozo nexyaus? Ecau Ob1 y paba
ObuTH OBl BelM B COOCTBEHHOCTH, TO IOCJIE €r0 CMEPTHU OHU JOJDKHBI ObLIM ObI MEpeTH K ero
netssM 1o HacieactBy. OnHako mocie cMeptu paba uMmyinecTBo 3abupaer rocnoaut [3X, cT. 176]
(ecmyoenmol yumupyiom u KomMmenmupylom mekcmol 3aKOHO8 TO XPECTOMATHSIM W COOpPHHUKaM
JOKYMEHTOB). SIBISieTCS 1M TOCIOIWH CHIHOM paba u ero HaciegHukoMm? — Koneuno, Her. OH
IPOCTO 3a0HMpaeT CBOM BEIIM, KOTOpble OH nan paldy B pabckuii nexyauti. Kpome TOro, u3
COZIEp’KaHMs 3aKOHOB MBI BHJMM, YTO y paba He ObUIO M JIEHET, YTOObI 3arjIaTUTh 3a JICUCHUE U
ymarute mrpad — 3a Hero miartwin rocmoaud [3X, cr. 217, 223; cp.: cr. 225] (cmyodenmoi
YUMupyom u KOMMeHmupyom mekcmul 3aKOHO8 TI0 XPECTOMATHIM U COOPHUKAM JIOKYMEHTOB).
Pabb1 He Mo 3akirodarh coenku [3X, cr. 7; cm. takxke: 3b, ct. 15-16] (cmyoenmor yumupyrom u
KOMMEHMUpPYIom meKCmsl 3aKOHO8 TI0 XPECTOMATHAM M COOpHUKaM JTOKYMEHTOB). B HEKOTOpBIX
cllydasix TOCHOJHMH 3aKIoYal 002060p, WUCHONB3ys pada. Ho rOpuaMyecku Takoi TOrOBOP
3aKJTIOYAJICA C XO3IMHOM pada. DTO BUIHO U3 TOTO, YTO OTBETCTBEHHOCTH IO CJENKE HEC HE pald, a
TOCIIOIMH — CJICZIOBATEIbHO, IMEHHO OH CYMTAJICS CTOPOHOW B JIOTOBOpE (OTBETCTBEHHOCTH IIO
JIOTOBOPY JIOKUTCS Ha JIMIIO, 3aKIF0UYHBIIEe 3TOT 10roBop) [3X, ct. 279, 7] (cmyoenmor yumupyrom
U KOMMEHMUPYIOm meKCmbl 3aKOHO08 TI0 XPECTOMATUSIM U COOPHUKaM JJOKYMEeHTOB). To ecTh paod, B
JaHHOM CJy4ae, TOJBKO OTHOCWJ JEHBI'M M TMPHHOCHI BEIIM. A caM JOTOBOp 3aKIIOYANICS C
XO3SUHOM pada, T.K. CTOPOHOM B JIOTOBOPE BBICTYIIAJ TOCIIO/INH.

PaGwr HE MOTyT 3amMIaTh CBOM MHTEPECHl B cyae (ObITh ucmyamu u omeemyuxamu). B cimydae,
eclii pab coBepIIall MPOCTYIOK, TO BCE MPETEH3UU HY)KHO OBLIO MPEIbSBISATH TOCIIOIUHY, KOTOPBIH
WIA BbIaBaj paba Ha pacrpaBy, WM BO3MeIIal yuiepO, nmpuuuHEHHBIH padom [3X, cr. 279]
(cmyoenmul yumupyiom u KomMmenmupylom mekcmol 3aKOHO8 TO0 XPECTOMATHSIM W COOpPHHKaM
nokymeHToB). Crarbst 205-1 paccMarpuBaeT CUTYalHIO, KOTa pad COBEpIIalT IMPOTHBOIPABHBIC
neiicteusi. «Ecim pab denoBeka ylIapuT IO IIeKe KOro-JIMOO W3 JIONCH, TO IOJDKHO OTPe3arh eMy
yxo» [3X, ct. 205]. Bo3HmKaeT BOmpoC: KTO JODKEH oTpe3ars yxo? M3 comepikanust cr. 282-ii
BUIHO (cmydeHmul yumupyiom u KOMMEHMUPYIOM MeKCMbl 3aKOH08 TIO XPeCTOMaTHsIM U
cOOpHMKaM JIOKyMEHTOB), YTO yXO Oy/leT oTpe3aTh TOCHOANH pada, KOTOPOMY MPEAbSBIT NPETECH3UU
10 TIOBO/lY TIOBENEHUS ero “Bemu’’. Kpome Toro, MoXKHO MPEANONI0KUTh, YTO, IO O0IIEeMYy TIPaBHITY,
CBHJIETEIILCKUE TIOKa3aHUs paboB HE 3aCITyIINBAIIHCE.

EnuncTBeHHBIN cnyyail B «3akoHax XamMmypanu» — KOTja pa3pemianoch y4acTHe B Cy/e YeloBeKa —
KOTOPBIA caM cyuTajd ceds CBOOOMHBIM, a JPYroil 4YemoBeK 3asBisiI, uTo 3T0 ero pad. T.e.
paccMmarpuBaiach CUTYyalusl, KOrjja IpaBOBOM CTAaTycC 3TOrO YeloBeKa ObUTI HEM3BECTEH: pad
OH, Wix HeT. Ho Korza BhISCHSIIOCH, UTO HCTEL — pad, cyaeOHOe pa30upareiabCTBO MPEKPAIANoCch, U
XO351H, TI0O CBOEMY KeJaHUIO (T.K. 3TO HE OBLJIO PelIeHUuEM Cy/ia, 00sI3aTeTbHBIM K UCIIOIHEHUIO [Cp.
co ct. 205]), MmoT HakazaTh cBoero pabda, otpesas emy yxo [3X, cT. 282] (cmyodenmor yumupyrom u
KOMMEHmMUPYIom mekcmsl 3aKOHO08 10 XPECTOMATUIM U COOPHHKAM IOKyMEHTOB).

3akon HE 3amumian >ku3Hb M 370pOBbE€ pabOB. DTO BUAHO W3 TOTO, KTO TOJydad JACHEKHOE
BO3MEIIICHHE 32 YOUKUCTBO UM paHeHue paboB. Eciu Obl moTepneBmUM cuuTancs pad, To, B 3TOM
clrydae, BO3MEIIEHHE JTOJKEH ObLT OBl MOTyduTh pad, a B cIydae ero CMepTH — pOJACTBEHHUKH pada.
Ho »toro ne 6put0. Bo Bcex 3akoHax 3akperieHa HOpMa, YTO BO3MEIIEHHUE IMOJy4aeT TOCIOIUH.
3TO0, COOTBETCTBEHHO, 03HAYAET, YTO MOTEPIIEBIIMM CUUTAETCS TOCTIonuH. [loaToMy, 3anumaroTcst
MMYIIIECTBEHHbIE TIpaBa coOcTBeHHUKA, a HE xu3Hb 1 310poBhe pada [3X, ct. 8, 116, 199, 213,
219-220, 231, 252; cm. takxke: 3B, ct. 22-23, 50] (cp.: cr. 245, 246, 247, 248, 263) (cmyoenmoi
YUMupyom u KOMMeHmUpyom mekcmul 3aKOHO8 TI0 XPECTOMATHIM U COOpPHUKAM JIOKYMEHTOB).
IIpenogasaresib: MOIIN WA HET 86apOyM BCTYIIaTh B Opak?

OrtBer: Pa6s1 HE moryt Bcrynars B 6pak. Crarbu 175-176 «3akoHoB XaMMypanu» TakkKe TOBOPST
HE o OpauHbIX OTHOIICHUSIX.

IIpenoxaBaresn: OTkyaa 370 BUAHO? DTU cTaThil HaunMHarOTCs: «Ecau nubo pad aBopia, 1udo pad
MYIIKEHyMa BO3BMET [3amyoxc] JMOYb YeNOBEeKa, W OHAa POAMT AeTei...» (cT. 175). «A ecnm pabd
JIBOPIIA WK pab MyIIKEHYMa BO3BMET [3amyoic] 1oub dyenoBeka...» (ct. 176).



OrtBer: Cienyer oOpaTuTh BHUMaHUE Ha TO, YTO B HAYYHBIX MEPEBOJAX cIoBa “3amMyx’ (“B KEHBI”
CTOSIT B CKOOKaX, YTO YKa3bIBaeT Ha TO, YTO OHU NOOaBIEHBI MEPEBOAYUKAMMU IS MOSICHEHUS
cMbicna TekcTa. T.e. TekcT opuruHana 0bu1 TakoB: «Ecnu mubo pad nBopia, mubo pad MymkeHyma
BO3bMET J0Yb YEJIOBEKa, U OHA POAMT JieTeil...». Takum oOpa3oM, O BCTYIUIEHUU B Opak B TEKCTE
neporicrouanka HE roeoputcs. O Tom, 4TOo peub He HAET O 3aKJIOUYEHUH Opaka
CBHJICTCIILCTBYET M JalbHEHINNN TekcT 176-i craThu: «...M OHa, Korma oH Opan eé [zamyorc],
Bomia B JoM paba nBopua uinu paba MymikeHyma...» (CT. 176). B OTHOIICHWH KCHIIUHBI
HCIIOJIh30BaH TEPMHUH “BXOAUTH (B IoM)” (akkaa. apedym), KoTopbiii o6o3Hadaer HE BcTymienue B
Opak, a BXOKJEHHUE B 4be-TU0O0 JOoMamHee XO03j1iCTBO, T.e. COBMeCTHOE mocenenue. O6
3TOM CKa3aHO Jlajiee: «...OHH MOCEIATCS BMecTe» (aKKal. uHHemMOy — NOCI. “O0beqUHSITCS ).
IIpenoxgasare/ib. Bo3HukaeT Bompoc: NpaBUIbHO JIM MEPEBOJUYMKH (HE IOPUCTHI IO 00pa30BAHHUIO)
nobaBwim cioBa “3amyx’”’, “B kEHBI'? 711 ATOro HYXHO MOCMOTPETH, €CTh JIU TIPH CBS3H
CBOOOIHOM KEHUIMHBI W pada IOpUIUMYECKHUE NPU3HAKU Opaka, W OOHAPYKUBAIOTCA WM HET
MIPABOBBIE MOCTIEICTBUS BCTYIJICHUS B OpauHble OMHOULeHU?

OtBer: Ilo «3akoHam Xammyparnuy, 3aKilOueHHe Opaka HaYMHAJIOCh C HOMOJGKU, TIPH KOTOPOU
KEHUX Iepe/laBall OTIly HEBECThl Opaunviii Oap (akkam. 6ubaym “npuHocumoe”) (ct. 160-161)
(cmyoenmul yumupyiom u KoMMEHMUpylOm meKcmvl 3aKOHO8 TO XPECTOMATHsIM U COOpPHHKaM
nokymMeHTOB). B crarbsix 175-176 o 6paunom Oape peun HeT. Kpome 3TOro, orery HEBECTHl MOT
noTpeboBaTh OT KEHUXA 8bIKYn — mepxamym (“BBIKYIIHYIO IUiaty” — OT rmiaroja rehum — “Bctynarb
B [IOJIOBYIO CBsI3b”; Wik oT KopHst TRH ?) — cymMma, yrutaunBaBIiasicsi 0OOBIYHO B cepedpe jKCHUXOM
OTIy HeBecThl. Benmunna terhatum konebanach ot 4 10 60 cukzeti cepedpa, B CpeJHEM PaBHSISACH
neHe padbiHE—paboTHuibl. (cT. 138-139). Beikyn He cieayer myTath € OpauHulM Oapom, CM.:
ct. 159-161) (cmyodenmor yumupyiom u KOMMEHMUPYIONM MeKCmbl 3aKOHO8 TI0 XPECTOMAaTHsAM U
coopHukam 10KyMeHTOB). Ho B ctathbsix 175-176 u 0 bikyne ToXKe HUUETO HE TOBOPUTCS.
IIpenonaBaresib: 4TO 0’KUAIOCH OT HEBECTHI?

OtBet: OT HEBECThI OXKHMIAIOCH npudaroe (aKKal. HyOyHHY), KOTOPOE POTUTETH BhIICISIIN T0YEPH.
B Opake mpumanbiM pacnopsikaics Myx (T.e. domanbHoe umyuecmseo [MMYIIECTBO, BXOSIIECE B
COCTaB npudano2o| MOCTynanao B COOCTBEHHOCTh My»a. Ho B OTHOILIIEHUHN domanbHo20 umyuecmaa
CYIIIECTBOBAJ OCOOBIH MOPSIOK TpaBoBoro perymupoBanus [3X, ct. 162-164, 167, 173-174]
(cmyoenmul yumupyiom u KomMmenmupylom mekcmol 3AKOHO8 TIO0 XPECTOMATHSIM W COOpPHHKaM
JOKYMEHTOB). /lomanbHoe umyujecmeo OAJIEKAIIO BO3BPATY MIPH pa3Boje U, GaKTUUYECKH, CIYKUIIO0
eil, B 3TOM ciy4ae, comepxkanumem [3X, cr. 137-138, 142, 149] (cmyodenmwvr yumupyrom u
KOMMEHMUPYIOmM MeKCMbl 3aKOHO8 TI0 XPEeCTOMAaTHsIM M COOpHHMKaM J0KyMeHTOB). OnHako B 175-
176 crarbsix wucnons3oBan HE TepmuH Hydymny (“npumanoe”), a Ooliee MIHMPOKUIA TEPMHH
wepuxmym (B PyCCKOM TEPEBOJIE HETOYHO MEPEBENEHHOE KaK “NPUAAHOE”) — UMYIIECTBO, KOTOPOE
JI09b TIONTy4yasa OT OTIla, KOTJa OHa yXOJAuja U3 JoMa (B XKpHUIIbI, B IPYroi TOM, 3aMyX U T.1.). ITO
ObLIO JUYHOE UMYULECE0 KEHIIIUHBI.

IIpenoxaBaresib: 4To €€ ObUIO HEOOXOAMMO TSI 3aKIIIOYeHUs Opaka?

OtBer: Kpome Toro, ans BCTyIsieHUsI B Opak CII€OBAJIO COCTaBUTh Opaunwlli konmpakm: «Ecnn
YeJIOBEK BO3BMET JKEHY M HE 3aKJIIOYUT NUCbMEeHHO2O0 AO0TroBOpa, TO 3Ta KEHIIUHA — HE
xeHa» [3X, ct. 128]. Onnako vu B 175-i1, Hu B 176-#1 cTarhe 0 3aKIIOYECHUN OPAUHO20 KOHMPAKMA
HE TOBOPUTCSI.

IIpenonaBaresib: Kakue N3MEHEHHUS B IIPABOBOM CTaTyCe JKEHIIMHBI TPOUCXOAMIIH TIPU BCTYTUICHUH B
Opak; 1 ecThb JIM 3TU U3MEHEHH B cT. 175 u 1767

OtBer: Ecnu jkeHmMHA BCTymasia B Opak, OHa ToOJydajia MPaBOBOM CTaTyc MyXa. ITO
O3HayaeT, 4To, eciu Obl mo 175-if u 176-i crartesaM mia peub 0 Opake, TO CBOOOAHAs KEHIWHA
noiixkHa Oblna ctath pabObiHel. Onnako storo HE mpoucxomgut. MccnenoBarenu oGparuiu
BHUMaHUe, 4To (1Mo cTarbsiMm 175-176) sxeHIIMHA, KUBYIIAs ¢ paboM, KaK HE3aMYKHSS >KEHIIMHA,
HE mensieT cBoit mpaBoBO#i cTaryc 1 oCTa€TCsI CBOOOTHOM XKEHIIMHOU (KaTerOpuu asuiym, T.e.
NOTHONPABHOU CBOOOTHOI).

Ecnu xeHmumHa BcTynana B O6pak, TO OHa M3-I10J] BJIACTH OTLA MEepexouia Mo BIACTh MyXa, YTO
BBIpAKAJOCh TEPMHHAMHU  ‘SkeHa  (aKKad. auwauamym) asuiyma”, “HKEHA  MywKenyma’.



HccnenoBarenn moau€pKHUBAIOT, YTO JKEHIIMHA, JKUBYIIAs C paboM, He CUHTAETCH <GKEHO)
(akkam. awwamym) pada (eapoym), a TPOAODKACT HA3BIBATBCSA  <«JIOUEPHIO  YETOBEKa»
(akkan. mapam asenum), T.e. ocTa€Tcs MOJ BJIAaCThI OTLA Kak Jlo0Oas He3aMYyXHsAd
N eBYIIKA.

[To «3akonam Xammyparuy, B Opake npeaycMarpuBancs pedcum oownocmu umywecmsa (ct. 151-
152). Onpnako paly ObUIO TaHO UMYIIIECTBO B pabCKull nekyﬂuﬁl, U y rocriofiuHa pada u cBOOOHOM
KCHIIMHbI HE BO3HHMKAJI0 OOIMHOCTH MMYIIECTBA.

IIpenogaBarens: Tenepb MOCMOTPUM Ha NPAaBOBO# CTATyC JeTeil, pPOXACHHBIX OT CBSI3U
CBOOOTHOM KEHINUHKI U pada.

OtBer: Ilo o0memy mnpaBwiry, ACTH, POXACHHBIE B Opake (3aKoHHOpOJICOeHHble), TOIYyYaroT
MPaBOBOM cTaTyc OTHA (Ha YTO YKa3bIBAIOT TEPMHUHBI “I0Yb U ChIH asunyma’, “I04b U ChIH
MyuKeHyma’), eHeOpauHvle NCTH — TIOJNydYaloT MpaBoBOM craryc marepu. [lo ct. 175, nmerum
POXIATHUCH CBOOOAHBIMH — T.€. TIOIYYaJIH IPABOBOM CTaTyC MaTepH, U «...TOCHOANH pada He MOXKET
PEAbIBIATh NPETCH3UHM K JETSAM J0YepH 4YeiloBeka 00 oOpamjeHUU uX B padbctBo» (cT. 175).
OTO yKa3pIBaeT HAa BHEOPaYHO € MPOUCXOXKIICHHE IETEH.

[To oGmemy mpaBuily, 1€TH, POXKIEHHBIE B Opake (3aKoHHOpOJicOeHHble), HAXOASATCS O] BIAaCThIO
otia (MMo3TOMY Ha3bIBAIOTCS “0Yb U ChIH asuiyma’, “104b U ChIH MywKkenyma’), 6Hebpaunvie 1ETH
— HaxXOIATCsA TMOJ BIAcThlo MaTepu. B crarbsax 175-176 netu Ha3BaHbl JE€TbMH JO04YepU
YeJI0BEKa, T.€. HAXOJATCS MO/ BIacTbIO MaTepu (a HE OTLa) Kak JiroOble BHEOpauHble neTu. [etu
HE CYMTAIOTCS MPUILTONOM pada. ITO TaKKe YKa3blBaeT HA BHEOpPauHO € MPOUCXOXKICHUE JIETEH.
[To obmemy mpaBwiTy, IeTH, POKIEHHBIE B OpaKe (3aKoHHOpOJIcOeHHble), HACICIOBATN UMYIIIECTBO
OTLIA, 6HeOpauHble NIETU — MOIIU TOJYYUTh MMYIIECTBO TOJIbKO OT marepu. [lo ct. 176, mocne
cmeptu paba (korma oH «yHAET K cyapOe») AeTh OoT oTua Hudero He momydanu. CBoOomHas
KEHIIWHA (I04b asumyma) 3albupalia CBOE IUYHOE MMYIIECTBO (wepukmym), a UMYLIECTBO,
HAXUATOE ¢ paboM — JIENHIIOCH IOTOJIaM: MOJIOBUHY IMOJydalia KeHIIMHA (M MOIJIa MepeaaTh CBOE
MMYILECTBO AETSAM IO HACIEACTBY); BTOPYIO MOJOBHHY Moiydan rocnofud paba. Eciu Ob1 3TO
MMYIIECTBO SIBIISUIOCH COOCTBEHHOCTHIO pada, TO OHO JOJDKHO OBLIO MEPEUTH 10 HACIEICTBY JETSM.
OnHaKo ATOro HE MPOUCXOTUT — 3Ty YacTh UMYIIECTBA 3a0UpaeT rOCloauH pada (He SBISIOMIUNCS
HacJeaHUKOM paba). JleTn HacaenyloT UMYIIECTBO CBOEH Marepu, Kak 3TO MPOUCXOIUT C JTFOOBIMU
8HEOPAYHLIMU TIE€THMHU.

IIpenonaBareib: cenaeM BbIBOJ O HAIMYMM OpauHbIX OTHOLIEHUN MIPU CBSA3U CBOOOIHOM JKEHIIMHBI
u 6apoym (paba).

OrtBet: B cTarbsx 175-176 «3akoHoB XaMMypamnu» HOPUINYECKUX NPU3HAKOB Opaka W TPaBOBBIX
MOCJICZICTBUI BCTYIUICHUSI B OpauHble OmHouilenus HeT. Peub HIET O JT0O3BOJICHHOM 3aKOHOM
coolcumenvcmee pada IBoplia WK pada myuikenyma W CBOOOIHOM KEHIIUHBI (JIOYCPH asuiyma).
Hazno momararsb, 4To 103BOJIEHHE HA COXKHUTEIHCTBO PAOOB asuiyma cO CBOOOTHBIMU JKEHIITHHAMH —
JlaBaJl TOCIIOHH pabda (T.e. aguiym).

IIpenoxaBare/ib: MOXeT OBITh, OpauHbIe OTHOIIEHUS BOSHUKAIH U TIPU CBSA3U CBOOOTHOTO MYKUHHBI
1 paObIHU?

OrtBer: bpaunvix omHowenuli He BO3HUKAJIO U NP CBA3H CBOOOJHOTO MY>KUYHHBI U padbIHu [3X,
170-171, 146-147] (cmyoenmobr yumupyrom u KOMMEHMUpPYIOm meKcmol 3aKOHO8 TI0 XPEeCTOMATHIM
u cOopHUKaM TOKyMeHTOB). [lake ecnu OecmaoHas KeHa JaBaja CBOEMY MYXKY PaOBIHIO AJis
POKIEHUS JIeTel, paObIHS HE MOIJIAa PAaBHATHCA CO CBOEH TOCIIOXKOHM, WHaue, B HaKa3aHUE PaObIHS
«IIPUYHCTISIIACH K OCTAIIBHBIM PaObIHIMY» U Ha He€, KaK Ha OCTAIbHBIX paObIHb, MOT OBITH HAJIOKEH
“pabckwmii 3uak” [3X, ct. 146].

Ha orcyrcTtBue OpauHBIX OTHOIIEHUH YyKa3biBaeT TOT (aKT, YTO JETH PAOBIHH OT POXKICHUS
MoJlydaJii TIpaBOBOW cTaTtyc Martepu (poxmamuch pabamMu) — T.e. OBUIM BHEOPAYHBLIMU.

1 Yro6bl MOHSTH, YbE ITO UMYILLECTBO HEOOXOAUMO 0OpaTHTh BHUMaHHE Ha TO, UTO 110 CT. 176 mocie cmepTH paba
HMYILIECTBO JeTU/I0Ch MEXX/Y CBOOOZHOM >KeHIIMHOW 1 FOCIIOAMHOM paba. ITo 03HaYaeT, UTo MOJIOBUHA HaXKUTOTO
MMYyIIeCTBa ObII0 COOCTBEHHOCThIO TOCTIO/IMHA, BbIJIEJIEHHOr0 pady B KauecTBe pabckoz2o nekyius (rocroquH paba He
SIBJISICST HAC/IEAHUKOM paba v He HaC/Ie[0Bal 3TO UMYILECTBO, a 3abHpast ero ¢ IPUPALLeHUsIMHI Ha3az Kak
COOCTBEHHUK).



[Tonyunts cBOOORY (CTAaTh BOTBLHOOMNYWEHHUKAMU) PAOBIHS U €€ AETH MOINIM WM TOJBKO MOCJIe
cMmepTH rocnoauna [3X, ct. 171] (cmyoenmor yumupyiom u KommeHmupyom mexkcmol 3aKOHO8 10
XpeCcTOMaTHsIM M COOPHHKAM JOKYMEHTOB), MJIM KOTJIa TOCIIOJNH TIPH JKU3HU NPU3HAL OMYOECME0 B
OTHOILICHUU JeTel paObIHU (CKa3ad JeTAM «MOU JETH»), OCBOOOAUI ITUX ACTEU — U Y3AKOHUN UX
(«apupaBHsa ux kK gersm cynpyru») [3X, cr. 170] (cmyoenmor yumupyrom u xommenmupyiom
meKkcmvl 3aKOHO8 TIO XPEeCTOMaTHsIM M COOpHUKAaM JOKYMEHTOB). V3axonewue Oemeti —
IOPUIMYECKHI aKT, MOCPEICTBOM KOTOPOTO HE3aKOHHOPOXKIEHHBbIE AETH (T. €. POXKIACHHBIE BHE
Opaka) TMOJHOCTBIO WJIM YAaCTUYHO MPHUPABHUBAIOTCA, C IOPUIMYECKON TOYKHU 3pEHHs, K
3aKOHHOPOX/ICHHBIM.

Jletn paObIHH, KaK 6HeOpaunble NETH, MMYIIECTBO OTIa He HaciuemoBanu [3X, ct. 171] (cmyoenmui
YUMupyom u KOMMEHMUpYyIom meKCmsl 3aKOHO8 TIO0 XPECTOMATHsIM M COOpPHHKAM JOKYMEHTOB).
Tonpko B cioydae  y3akoweHus, Korma JIeTH  paObIHM  CTAHOBWJIMCH  CBOOOJHBIMU
(6onvHOOMNYWEHHUKAMY) U TIOTYYAIIA TIPABA 3AKOHHOPOJICOEHHbIX Oemell, T.€., B TAHHOM Cllydae,
CTAaHOBHIIUCh ““NETBMH asuiyma’”, OHM MOIJIHM HaclefaoBarh umymiectBo ortna [3X, cr. 170]
(ecmyoenmul yumupyiom u KoMMEHMUpPYIOm MeKCmbl 3aKOHO8 TIO0 XPECTOMATHsIM U COOpPHHKaM
JOKYMEHTOB).

IIpenonaBarensn: Kak e MOXKHO ONpEEIUTh MPABOBOM cTaTyc 6apoym (pada)?

OrtBet: [y TOro 4T00BI OBITH C80000HBIM HYKHO OBLIO OBITH cyOvekmom npasa. Cybvexm npasa
JOJDKEH UMETh NpasocyObekmuocms (CM. OTpeNeNieHue), KOTopast COCTOUT U3 MpasoCcHocoOHOCmU
(cm. ompenenieHue) U 0eecnocobrHocmu (CM. ONIPEICIICHNUE).

IIpasocnocobnocms 0O3HaYaNa, 9TO YEJIOBEK MMEIN IpaBa u o0s3aHHOCTH. HO y paba HeT HUKaKUX
MpaB | Jlaxe 00s13aHHOCTEN (TakkKe KaK y cO0aKu HeT 00s3aHHOCTH OXPAHSTh JIOM; IIO3TOMY, €CIIH B
JOM TPOHHKHYT BOpBI WM TpaOuTenu — cobake HENb3s BYMHUTH UCK O HEHCIIOJHEHUU WIIH
HEHa/JIeXKaIlleM HCIOMHEHUU 00sS3aHHOCTH MO oxpaHe joma). PaGa Henb3s Ha3BaTh depowcamenem
MMYIIECTBA, TIOJIYYEHHOTO OT TOCIIOAUHA B pabCKull nexyiutl, WM JUIOM, TOJIb3YIOIIMMCS Ty>KOU
BEUIbIO [cepsumyapuem, cynepguyuapuem unn om¢pumesmom]. Ilostomy y paba Her
npasocnocooHoOCmu.

Kak umyiectBo, pad He AOKEeH ObUT UMETh U deecnocobHocms (Kak €€ He UMENU KUBOTHBIE WIIH
npeaMeTsl). OMHAKO B JAPEBHOCTH JIIOAW BHJICIH, YTO, B OTIUYHE OT XKHUBOTHBIX, paOBbl MOTIH
COBEpIIaTh OCMBICICHHbIE NeicTBUA. [loaToMy, B HapylieHue npuHIHNa “pad — 3TO UMYIIECTBO”,
3a pabaMu TPHU3HABAIACH OCPAHUUEHHAS] 0eecCnOCOOHOCMb, TIOA KOTOPOH MOApa3yMeBalloCh, YTO
pabbl MOITM CcOBepIIaTh JCWCTBUA HEPUIUYECKOTO Xapakrepa (HE MOPOXKIAIOIIHE
IOPUINYECKHE TIOCIECTBHS), KOTOPBIE MPUHOCAT MOJBb3y TrocrmoguHy. Yto 3to 3a neiictBua? ITo
pabota B x03siicTBe rocnoanHa. Caenku (Jaxe Melkue) padbl coBepIIaTh He MOTJH, T.K. cOelKd
— BOJICBBIE JICHCTBHSI M, HANPABJICHHbIE HA YCTAHOBJCHHWE, M3MEHEHHE WU TpEKpalleHue
TpaXJaHCKUX TMpaB W 00sA3aHHOCTEH (T.e. CHenKa MOPOXKAAeT HOPUINYECKHE TOCIEACTBUS).
JloroBopbl ¢ pabamu OblIM HeAEUCTBUTENbHBI (@ MO 7-U cTaTbe «3aKOHOB XaMMypamu», JHIO,
3aKJIIOYUBIIEE JOTOBOp C paboMm, oxujaiga CMepTHas KaszHb). [loaTomy paObl He SBISUTUCH
COeNKOCNOCOOHBIMU.

Pabb1 HE HecnM CaMOCTOSATENHHON FOPUIUYECKON OTBETCTBEHHOCTH — 32 HUX OTBEYAJl TOCTIOAMH,
KOTOPOMY ¥ TIPEIBbSIBISINCH BCE MPETEH3WH, eciau pad coBepman mpaBoHapymieHus. [loatomy y
paboB He OBUIO U 0eNUKMOCNOCOOHOCIU.

VY paboB HET Bcex IIEMEHTOB MpaoCyOvbekmuocmu. ITO O3Ha4daeT, 4yto padber HE sBustorcs
cyovekmamu npasa. CnenoBarenbHo, pabbl — 0Obexmbl npasa. BEIBOI: pabbl HE UMEIOT cmamyca
€60000bl. A, 3HAUUT, HE MOTYT UMETh U CMAMYCca 2paircoancmeda. ITo CBI3aHO C TeM, U4TO MOTeps
cmamyca c60600bl — ObLIA MAKCUMANbHBIM YMATeHUeM NPasocnocooHocmu: TePSUIUCh BCE MpaBa U
00s13aHHOCTH, YETIOBEK CTAHOBUIICS 00bEeKMOM Npasd.

IIpenoxaBare/ib: 4TO MOATBEPIKIAET HAIII BHIBOJ O TOM, YTO 8apoym (pabbl) — 3TO 0Obexkmul npasa?
OrtBer: [[ns miomeit Toro BpeMeHU pabwul — Kateropus umyilectsa. [loaTBepikaeHreM TOro, 4To
paObl ObuM OOBexkmamu npaéa (IBUKHUMBIM HMYIIECTBOM) SBJISETCS TOT (hakT, 4ro paboB
MPOJIAaBAJIN | TIOKYIIAJIH, TIepeIaBalii 110 HACIIE/ICTBY, AapHIId, OOMEHHBAIN Ha APYroe UMYIIECTBO,
otmaBamu B 3aior [3X, cr. 7, 15-20, 116, 118, 119, 146-147, 171-172, 219, 231, 278-282]



(ecmyoenmuvl yumupyrom u KOMMEHMUPYIOM MeKCmbl 3aKOHO8 TIO XPECTOMATHsIM U COOpPHHKaM
noKyMeHTOB). HO cOBpeMeHHbIC MCCIIEA0BATENN BRIICISIIOT UX B COCLO8Ue Hec80O00Hbix (cocnosue
pabos). Cnenyer obparuTh BHUMaHHe, 4To pabwvl — HE knacc, a cocnosue, KOTOpoe OTIMYACTCS
0COOBIM IIPABOBBIM CTAaTyCcOM, II€pEeIaBaeMbIM 110 HACIIE/ICTBY.

IIpenonaBareiib: Kakue COCIOBUS M KJIACCHI BOSHUKIIU B paOOBIIaIEIBIECKOM 001IecTBE?
OtBer: Takum o0pa3oM, B JpeBHEM — pabosradenvyeckom OOIIECTBE OXHOBPEMEHHO
c(OPMHUPOBATHCH TPH KJIACCA U TPU COCJIOBHA (HA JOCKE COCTABIIACTCS CXeMa, yKa3aHHas HIKE):

asuiym (“4esoBeK, JIIOAN’’) - COCIIOBHE MOTHOTPABHBIX CBOOOIHBIX:
OOIIMHHAs 3HATH (KJIACC HKCILTYaTaToOpPOB)
PSAIOBBIE OOIIMHHUKH (KJIACC MEITKUX HEIKCILTyaTUPYEMbIX IPOU3BOAUTEIICH)
mywmkenym ("naoarowuii Huy") - COCIOBHE HETOTHOMPABHBIX CBOOOTHBIX (KJIACC IKCTUTYaTUPYEMBIX
MIPOM3BOMTEIICH )
6apoym - cOCIIOBHE HECBOOOTHBIX (KIacC IKCILTyaTHPYEMbIX TPOU3BOIUTENIECH)

MeTtoanueckue peKOMeHIAIUM:

J71s1 akTUBHOTO y4acTUs B IUCKYCCUM MPOpaboTaiiTe NEPBOUCTOUYHHK, B JAHHOM CTy4yae
"3akoHbpl XaMMyparnu'", yCBOWTE U3JI0KEHHbIE B HUX (DaKThl, poaHanu3upyiire ux. CocraBbre
KOHCIEKT IO KaXJI0MYy U3y4aeMOMY UCTOUYHHKY, B KOTOPOM: YKaXKUTE MECTO U BPEMsI TIOSBIICHUS
JOKYMEHTA, OMUIIKUTE UCTOPHUIO €r0 CO3AAHUS, CTPYKTYPY, OTIIMYUTEIbHbIE YEPTHI,
OXapaKTEPHU3yUTE MPABOBBIE HHCTUTYTHI, PETYITHPYEMbIE TOKYMEHTOM, C 00s13aT€IbHOMN CCHUIKOM Ha
CTaTbu (PyKOBOJCTBYHTECH MPETIOKEHHBIM IJIAHOM CEMUHAPCKOTO 3aHTHSA); CACNAlNTe BHIBOJIBI,
MOJIYYCHHBIE B XOJIC aHAJIM3a U COMOCTABIICHUSI OT/ICJIbHBIX MPABOBBIX MoNIokeHui. [1o Teme
"[IpaBoBOE MOJIOKEHHE HACEICHHUS 110 3aKOHaM XaMMypanu'" peKOMEHIyeTCsl 3aloJHUTh
CJIETYIOIIYIO TaOJIHUILY:

Ilpagosoit cmamyc nacenenus Basunonuu no 3akonam Xammypanu

ABHIYM («4enoBek») |MylIKeHyM («maaaronui
HUL, JIMLO, HAXOAIeecs
Ha roCyl1apCTBEHHOU
ciyxoe: peaym, 6anupym,
CIPUHOCAIINN 10X0»,

TaMKap , HIaMaJ'IJ'IYM u
ap.)

Bapaym (pa6)

1. EcTh unu HeT npaBo
COOCTBEHHOCTH Ha
3eMITIO

2. ECTb Uiy HET npaBo
COOCTBEHHOCTH Ha
JBIKAMBIE BEITH

3. EcTb unu HeT npaso
COBEpIIATh CAEIKU

4. Imeet 51 paBo

VYKaXuTe cTaTby, I7e
OHO BCTPEYAETCH.
Hammpuwmep,

Cr45

YeJIOBEK «omoacm
noine 3a apeHoOHy
naamy»

Hcren — c1.?




3aIMUIIAaTh CBOU OTBEeTYUK — CT.?
WHTEpPECHI B cyne U B |CBUaeTenp — CT.?
Ka4yeCcTBE KOro
5. 3amumiaeT au 3akoH | JKusHp — c1.?

UX U3Hb, 37I0POBbE |310POBHE — CT.?

U UMYIIECTBO NmymectBo — cT.?
6. €CTh WJIM HET IIPaBO
BCTyHarhb B Opax

2. Onpoc/KOIOKBUYM (CTYACHTHI OTBEUAIOT HA 3aJJaHHBIE BOIIPOCHI)

KonnoxkBuyMm no teme: M3menenus 6 UCMOYHUKAX U cUCeMe NPAasa 3anaonblx Cmpan nocie
8MOPOU MUPOBOUL BOUHDL.

Bonpocnwi:

1. ®opMBI cUCTEMATHU3AIMHA HOPMATUBHBIX aKTOB (KOIU(DUKAIIHS, KOHCOJIMIAIIHSI, MHKOPIIOPAITHS )
2. [lytu cOnuKeHus aHIIIOCAKCOHCKOM U KOHTUHEHTAIbHON MPAaBOBBIX CUCTEM

3. 3meHeHne COOTHOIICHHS POJIM 3aKOHA U aIMUHUCTPATUBHOTO aKTa

4. Bnusinue BHEMIHUX ()aKTOPOB HA Pa3BUTHE HAIIMOHAIBHBIX IPABOBBIX CHCTEM.

5. CTupanue rpaHui] MeX1y MyOJIMYHBIM U YaCTHBIM ITPaBOM

1.®opMbl  cHCTEMATH3AUMH  HOPMATHBHBIX aKTOB  (KoguduKanus, KOHCOJMIALMSA,
HHKOPIOpanus)

TenpeHus K cUCTEMaTH3aIlMd HOPMATUBHBIX aKTOB IPOSBISIETCS B (OpMe KOAM(PHUKALNY,
MHKOPIOpaluu U KOHCONUJauuu. B cTpaHax KOHTMHEHTaJIbHOM CHUCTEMBI CHCTEMaTh3alus IpaBa
oCyIecTBisAeTcs B GopMe KomUPUKaUU. ITO O3HAYALT:

- OOHOBJICHHE COJIEPKaHUs CTapbIX KoJeKcoB (3aH0BO n3noxkeH OI'K 1804 1),

- MOSIBJIEHNE HOBBIX KoJieKcOB. ( B 1958 romy Obl1 yTBEp:k/i€H HOBBIN YTOJIOBHO-IIPOLIECCYATbHBIN
konekc @panmun (BMecto YIIK 1808 roga). B utone 1992 roga 6bin mpuHsaT u BecHoU 1994 rona
BCTYIHJI B CHJTY HOBBIN YToJOBHBIN Kopiekc @pannuu (B3ameHn YK 1810 rona).

- W3JaHUE€ OTPACIEBBIX KOAEKCOB. Bo dpaHIMM HBIHE HACUHUTHIBAECTCS HECKOJIBKO JECSITKOB
OJO0OHBIX KOJIEKCOB - O TPY/E, TOPOKHBIH, CEIbCKUM, HAIOTOBBIN, TAMOKEHHBIH U Ap.

AHIIMHACKHE IOPUCTBI MPEANOWwIM KogudHKaluu Oosee ONepaTUBHBI METOJ KOHCOIUJAlNUU
3aKOHOJATEIbHBIX aKTOB B €IMHbIEe YyHU(ULMpOBaHHbIE akThl. HopMmbl, conmepikaimuecs B psie
3aKOHOB M TIOCBSIIEHHBIE OIHOMY IIpEIMETY, OOBEAMHSIOTCS B TEKCTE€ OJHOTO 3aKOHA.
Konconmunanus kacaercss ofgHoi (opmbl mpaBa, 0e3 M3MEHEHUIl B HOPMAaTMBHOM MarepHale.
Hanpumep, OCHOBHBIM HMCTOYHHMKOM aAHIVIMMCKOTO aKIIMOHEPHOIO IIpaBa fABISAETCA 3aKOH O
komnaHusax 1985 roma, KOTOpBIM KOHCOIMAMPOBAI HOPMBI, OTHOCSIIMECS K CO3JAHUI0 U
JESTEIbHOCTH KOMITAHUH.

®enepanbHoe 3akoHoAarenbcTBO CIHIA ¢ 1926 roga mybnukyercst B cCUCTEMaTU3UPOBAaHHOM BHJIE B
kadectBe CBona 3akoHOB CIIA, cocrosmero u3 50 pa3nenoB, KakIbld M3 KOTOPBIX IHOCBSIIEH
OTIPENICTICHHOW OTpaciu TpaBa JUOO KPYIMHOMY IMPAaBOBOMY HHCTHUTYTY (Hampumep, pazmen 7 -"
Cenbckoe xo03siicTBO", pa3aen 12 -" banku u 6aHkoBckoe neno", pasnen 17 -" ABropckoe mpaso ",
pasnen 50 -" BoiiHa u HaninoHaapHas 060poHa" ).

ITo cBoemy coctaBy CBoJ BecbMa HeoJHOpOAeH. HekoTophie ero pasfenbl COCTAaBIEHbI HA
OCHOBE MHKOPIIOpAlluU - 00bEeITMHEHUS], CBE/IEHUSI MHOKECTBA HOPMAaTUBHBIX aKTOB B €IMHOE II€JI0€
- CBOJIbI, COOpaHUsl HOPMATHUBHBIX akTOB. [Ipy MHKOpHOpau B HOPMaTHBHBIC aKThI, BKIIIOYaeMbIE B
coOpaHusl, HUKAKNX U3MEHEHUH U JOMOJIHEHUI HE BHOCUTCS, OHU BKJIIOYAIOTCSl B TOM COCTOSIHUH, B
KaKkoM OHHM OBbUIM Ha MOMEHT MHKoprnopauuu. Jpyrue pasnenst CBoja, HaPOTHUB, BKIIIOYAIOT B ceOs
KOJIEKChl 3aKOHOB IO COOTBETCTBYIOIIEH OTpPACiIM MpaBa, COCTABIEHHBIEC 110 ONPEACIEHHON CXeMe.



" "

Hanpumep, pasgen 18 (wactu 1) CBoma 3akoHOB comepxuT miaBy " OOmmue monoxenus ",
paccMaTpHUBarOIIyI0 BOIPOCH Kiaccu(uKaluy NpecTyIUIeHUH, COydacTHsi, HeBMEHSIEMOCTH, TaM Ke
JaeTcsl ompesielieHue HEeKOTOpbiX TepMuHOB. " OcoOennast yacte " CBoma mpeacTaBiseT coOoi
denepanbHble 3aKOHBI, M3/1aHHbIE B andaBUTHOM mnopsiake. Hampumep, 3aKOHBI: O KOHTpOJE Hal
opranu3zoBaHHoM mpectynHocTtbio (1970 r); o ToproBie Hapkotukamu (1982,1988 r r); o
3510ynoTpeOneHusx ¢ kommbroTepamu (1986 1.); 0 KoHTposie Hanm mpectymHocThio (1984 1); o
KOHTPOJIE HaJ[ HACUJILCTBEHHOMN MPECTYMHOCTHIO M IpaBonpuMenstomux opranax (1984 r.). Coxg
3akoHOB CIIIA mepeusnaercs Kaxiple mIeCTh JieT. [IpuHuMas odepenHoOl 3aKOH, aMEepUKaHCKUUN
KOHTPECC YKa3bIBAET, KAKOE MECTO JOJKeH 3aHsATh OH B CBoje 3akoHOB CIIIA u kakue u3mMeHeHus
JIOJDKHBI OBITH B CBSI3U C 9TUM BHECEHBI B pa3/ielibl, IM1aBbl U naparpadsl aericteyromero Ceoza.

B CIIIA Takxe nmpoucxonuT yHU(pHKanus, cONMMKEHNEe 3aKOHOAATENILCTBA ITATOB, KOTOPOE
MOXXET OBITh JOCTHTHYTO JIMIIL Ha JOOpOBOJIbHON ocHOBE. B 1920-x romax cran GyHKIMOHUPOBATH
CO3/IaHHBIM HA YaCTHbIE AEHBI'M AMEPUKAHCKUII MHCTUTYT IIpaBa, KOTOPbINi BMECTE C aMEPUKAHCKON
accommarei aaBokaTtoB, a mo3aHee ¢ OOIIEeHAMOHATBLHOM KOMHCCHEH MpeACTaBUTEICH BCex
IITAaTOB MYOJUKYET MPOEKThl €AMHOOOPA3HBIX 3aKOHOB U MPUMEPHBIX (0OPa3I[OBBIX) KOACKCOB IS
MIPUHSATHS UX 3aKOHOAATENbHBIMU coOpanusiMu miaaroB. Ho u3 moutu 200 mpeaioKeHHBIX MPOEKTOB
onobpenue monyumsin MeHee 20, B OCHOBHOM B OOJIaCTH TOproBoro mpaBa. Hambonee ymaunoii
oOmieHanoHaabHON Komudukanuen cunraercs EnnHooOpasubeiii Toprosoeiii kogekc CIIA wu3 400
ctarei, npennoxeHHbld B 1952 rogy v npuHATHIA ¢ HEOOJIBIIMMM IONPABKAMU BCEMM ILITATAMU,
kpome Jlynsuansl, 171€, 0HaKo, ¢ 1974 rona Takxke JEHCTBYIOT MHOTHE €r0 pasfesbl. DTOT KOJIEKC
peryaupyeT MUPOKUI KPYr BOIPOCOB, CBA3AaHHBIX C BHYTPEHHEW M BHEIIHEW TOPIOBJICH, BKIIIOUYAs
OupxKeBble 3HAKH, OAHKOBCKME M KpPEOUTHBIC OMNEpalUd, MNPOJAXH MPENNPHUITHHA, MpaBUia
oOparieHust TOProBOM JOKYMEHTAIIHH.

Crpemiienre K yHU(UKAUU TPUBETO K cO3MaHU0 MHCTUTYTOM aMepHUKaHCKOro IMpaBa B
1962 rony IIpumepnoro ( MoaenbHOTO ) VYTrOJOBHOTO KONEKCA, KOTOPBIA OOBEIUHSI HOPMBI
YTOJIOBHOTO, YTOJIOBHO-TIPOLIECCYAILHOTO U YTOJIOBHO-UCIIOTHUTENBLHOTO MIpaBa.

2) Iyt cOmKeHHs1 AHITIOCAKCOHCKON U KOHTHHEHTAJBLHOM NIPABOBBIX CHCTEM

HaGmronaercst cOnMkeHre aHIIOCAKCOHCKOM M KOHTMHEHTAJIbHOM MpaBoOBbIX cucteM. Ilytn
CONMM)KEHUS: C OJHOW CTOPOHBI - pacIIMpPEHHE CBOOOIBI CyIEeOHOr0 YCMOTPEHHUs, (paKTHUYEeCKOe
IpeBpallieHle CyIbH B 3aKOHOAATeNs B CTpaHaX KOHTUHEHTAJbHOM CHCTEMBI, IJe cyaeOHas
npakTuka o(QuIManbHO He sBisieTcss 3akoHOM. C  Jpyroil CTOPOHBI, OCTAONSETCS TPUHIIMIT
00s13aTeNbHOCTH MPELIEACHTA, TOBBIIIAETCS POJIb 3aKOHA B CTPaHaX aHINIOCAKCOHCKOM CUCTEMBI.

B cTpaHax KOHTHHEHTAIBHON CHUCTEMBI CyneOHas MpaKkTHKa O(QUITNATEHO HE SBISETCS 3aKOHOM.
Cunraercs, 4T0 pojib Cy/la COCTOMT B NMPUMEHEHHH 3aKOHA, CyI HE CO3JaeT OOIIMX HOPM M €ro
pelieHre 00s3aTebHO TOJNBKO ISl KOHKPETHOTo jeia. DakTH4eCKH HOPMBI, CO3aHHBIC B Cylax,
UTPAIOT BAKHYIO POJIb B KaU€CTBE NCTOYHUKOB MPaBa CTPAH KOHTUHEHTAIBLHOUM cHCTeMBbI. [IpudiHbI
TOMY CIIEIYIOIIHE:

1) B paMkax oOmIeil 3aKOHHON HOPMBI YacTO BO3MOXHBI pa3jMyHble KOHKPETHBIE BapUAHTHI, UX
BBIOMpAET cyx;

2) cya TOJIKYeT HesCHbIe, HeONpeAeIeHHbIE HOPMBI 3aKOHA;

3) 3aKOHBI UMEIOT MPOOENbI, KOTOPHIE BOCHIONHSIOTCS CYIOM, 3aKOHOAATEILCTBO OTCTaeT OT
norpeOHOCTEel COIMAIBLHOTO Pa3BUTHSL.

TakuMm myTeM (QpaHIly3CKHE CyIbl CO3[aji TpaBuWia O OE3BHHOBHOW OTBETCTBEHHOCTH
OPUYMHUTENS BpeAda, O HEOCHOBATEIbHOM OOOTAlllEHWH, 3aJIOKHJIM  OCHOBBI  TEOPUHU
3JI0yNOTPEOICHHS TTPAaBOM U T. 1. TakuM 00pa3oM, B CTpaHaX KOHTHHEHTAJILHON CUCTEMBI CyneOHast
NpaKkTUKa (B MEpBYIO ouepelb BEepXOBHBIX CylOB) MPEBPAaTHIIOCh B CAMOCTOSTEIbHBIA U BaXKHBIN
WCTOYHUK TpaBa, HECMOTPSI Ha TO, 3aKPETUICHA HITH HET B 3aKOHE €€ HOBasl pOJIb.

B crpaHax aHIIOCAKCOHCKOW CHCTEMbl HaOMomaeTcs ociabiieHHe MpUHLUIA 0053aTeIbHOCTH
npeneaeHTa (CyaeOHbI MPEIEeIeHT - 9TO PEIIeHUue Ccyaa, o0s3aTebHOEe JUIsl BCEX CYIOB PAaBHOU H
HU3IIeH WHCTAHLMHU), BBHITECHEHUE MPEIeICHTHOro0 MpaBa (IPELEeAeHTHOE MPaBO-COBOKYIMHOCTb



HOpM, BBIPaOOTaHHBIX CyJaMM) CTaTyTHbIM. Bo BTOpoil mojoBuHe 20 Beka B AHINIMM MPHUHSATO
MHOTO 3aKOHOB, aJJMUHUCTPAaTUBHBIX aKTOB. Bce Goree mmpokuil Kpyr oOUIeCTBEHHBIX OTHOIIEHUN
peryaupyercst He CyacOHbIMM pELIEHUSIMH, a 3akoHamMu. B yroinoBHom mpaBe AHIIMU
npeo0IaIaroil UCTOYHUK -3aKoHOAaTenbcTBO. B Anrmuu n CHIA npeneneHT mpeBpamaeTcs u3
CaMOCTOSITEJIbHOTO MCTOYHHUKA IpaBa BO BCIIOMOI'aTelIbHOE CPEICTBO TOJIKOBAHHS HOPM MHCAHOIO
mpaBa, 3akoHOJAaTenbCcTBA. KakIbplii 3aKOHONATENBHBIM  aKT  COIMPOBOXKIACTCS  OOJNBIIUM
KOJIMYECTBOM IIPELIEIEHTOB, KOTOPHIE TOJKYIOT U YTOUHSIOT €ro HOpMbl. OIHaKo IPELEAEHT BCE JKe
UTPaAeT 3HAYUTENBHYIO poiib. [IpHunHBEl TOMY CclieayIoLue:
1) Konmekcel OTCYTCTBYIOT, TO €CTh OOLIMX OTPAcEeBBIX 3aKOHOB HET, BCE 3aKOHBI CIICIUANIbHBIC,
y3KHE IO collepKaHuio. B psie BaKHEHIINX pa3/iesoB Ppa)KIaHCKOTO MpaBa UMEHHO IMPEIEe/ICHT, a
HE 3aKOH ONpeeNseT NPUHLUUIUAIbHBIE IOJ0KEHUS IPABOBOTO pEryIupoBaHus (Harpumep,
MIPEJICTaBUTENBCTBO, 00SI3aTE€IbCTBA U3 MPUYNHEHUS BpEa);
2) 3akoHHas HopMa (a TaKkKe AJAMHUHUCTPATUBHBIM aKT), OyIyuyd EIUHOXKIbl HCTOJKOBaHA W
MIPUMEHEHAa CYyIOM, MpEeBpallaeTcs B CyneOHbIN MPEIeIeHT, TO €CTh B AaJIbHEeHIIeM JoJKHa Oyner
NPUMEHSATHCS M TOHUMATBCS TaK, KaK €€ y)Ke HCTOJIKOBaJ M MPHUMEHWI Cyd. 3aKOH Kak Obl
ofieBaeTcs B CyAeOHYIO MAaHTHIO M B YUCTOM BHUJI€ IPUMEHSIETCS OJIUH Pa3;
3) 3akoHHBIC HOPMBI CO3JAI0TCS Ha 0a3e cyAeOHBIX mpereaeHTOB. [103ToOMY-TO aHTIIMIICKHE 3aKOHBI
y3KA U KOHKPETHBI 1O COAEPAHHIO, YUTO B MX OCHOBE JIEKAaT KOHKPETHBIC Cy/IeOHBbIC PElICHUSI.
Ecnu craryT u npeneieHT NpoTUBOpeyar Apyr APYTy, IPUMEHEHHUIO MOIJIEKUT CTaTyT.
QdakTuveckoe MpU3HAHHME CyneOHOM MPaKTUKU B KauecTBE HMCTOYHMKA IpaBa B CTpaHaXx
KOHTUHEHTAJIbHON CHCTEMBI IIpaBa U OJAHOBPEMEHHO MPOMCXOASIIUN IPOLeCC U3MEHEHUS pOJu
MPELeJCHTOB, OCIa0MeHus] MPUHIUNA O0SM3aTeNbHOCTH IMpeleleHTa B CTpaHax oOIero mpasa
MPUBOAAT K B3aMMHOMY COJM)KEHHUIO ATHUX JIByX BEIYILIMX 3alaJHbIX [IPAaBOBBIX CUCTEM B BOIPOCE,
KOTOPBIH Bcernia ObUT ITIaBHBIM KPUTEPUEM UX pa3rpaHUYCHHUS.

3) U3meHeHHne COOTHOLICHHS POJIM 3AKOHA M A/IMUHUCTPATHBHOIO aKTa

Habmronaercs nageHue posn 3akoHa (3aKOH - 3TO HOPMATUBHBIM aKT 3aKOHOJATENIbHOTO
opraHa BiacTd (mapiaMeHTa, KOHrpecca, OyHaectara M T. 1.) U OeCHpeLeAeHTHBIH pocCT
aJIMMHHUCTPATUBHBIX (TIOA3AaKOHHBIX) aKTOB. AJIMUHHUCTPAaTUBHBIE aKThl NMPUHUMAIOTCS OpraHamMu
MCTIOJIHUTENIbHON BJIACTU: MPAaBUTEILCTBOM, MUHUCTEPCTBAMHU, MYHUIMIIAJIUTETAMH, ITpepeKTaMu u
T. 1. OHU comepxar 0osiee MOAPOOHYIO PETJIAMEHTAITUIO YCTAHOBJICHHBIX B 3aKOHE MPABUJI, JOKHBI
OCHOBBIBaTbCsl Ha 3aKOHE W HE MOTYT €My NpOTHBOpeunTh. Bo Bropoi monoBuHe XX Beka poib
a/IMMHHUCTPATUBHBIX aKTOB 3HAUUTEJIBHO BO3pOCia. DTO MPOSBIEHUE OOIIEeH TEHAECHLIUN YCUIICHUS
POJIN MCIIOJIHUTEIBHOMN BIIACTH.

[Tanenue pou 3akoHa MPOSBIISETCS B PA3IUYHBIX (hopmax:
1) B psne crpan 3anana KoHCTUTYLMM OrpaHMUYMBAIOT 3aKOHOAATENBHYIO BJAacTh HapiaMeHTa
onpeseNeHHbIMU IpeaMeTHbIMU paMmkamu. Konctutryuuss ®pannum 1958 roma ycranosuia
MCYEPIBIBAIOIIMN IEPEYEHb BONPOCOB, IO KOTOPHIM BIPABE 3aKOHOAATENIBCTBOBATH I1apJIAMEHT
(mpaBa M cBOOOABI TpaxkJaH, M30HMpaTeNbHOE IPaBO, YrOJIOBHOE MPaBO M CyAONPOU3BOACTBO,
o0opoHa cTpaHsbl, (pMHAHCHI U T.1.) Bce ocTanbHbIe MpaBOBbIE BOMPOCH], HE BXOSAMIME B 00JIACTh
3aKOHOJATEIbCTBA, PETYIUPYIOTCS PEIaMEHTAapHBIMU AKTaMH HCHOJHUTENbHBIX OPraHOB MYTEM
IIPUHATHSL IEKPETOB - AKTOB IVIaBbl TOCYApPCTBa (IIPE3UACHTA) WIH IPEMBEP-MUHUCTPA.
2) Bo Bcex 3amaAHBIX CTpaHaX ULIMPOKOE paclpOCTpaHEHUE TMOIYYHIIO JeJerMpOBaHHOE
3aKOHOJATENbCTBO - HMMEIOLIME CHUIIy 3aKOHA HOpPMAaTHUBHBIE AaKThl, IPUHMMAEMble€ OpraHaMu
VCIIOJTHUTENIbHOM BIacTu (IIPaBUTEIBCTBOM, MIPE3UIEHTOM) B CHILY OCOOBIX, ITPEIOCTABIEHHBIX MY
napJaMeHToOM NojaHoMouuil. Bo ®paHiuu akTsl A€IErMpOBAaHHOIO 3aKOHOAATENIBCTBA HA3bIBAIOTCS
OpAOHAHCaMH.
3) Camo cozpep)kaHue 3aKOHOAATENBHBIX AKTOB, M300MIYIOMIMX OOIIMMH BBIPAXEHUSMH, TAKOBO,
4TO TpeOyeT Hu3JaHUs KOHKPETH3HPYIOIIMX IMpaBWi, MHCTPYKUMH, perniaMeHToB. IlogoGHble
3aKOHBI UMEHYIOTCS " 3aKOHaMHU-ckeneTaMmu", " 3akoHamu-pamkamu'. Bo @paHuny Bo UCIIOIHEHHE
BaXHOTO 3aKOHA TOYTH BCErna MPUHUMAETCS IMPaBUTEIbCTBEHHBIN JIEKpeT, KOTOPBIM YTOUHSET,



Pa3BUBACT, OOIMOJIHACT IIOJIOXKCHUSA 3aKOHA. be3 Takoro ACKPCTa 3aKOH q)aKTI/I‘ICCKI/I HC MOXCT
IIPUHUMATBHCA.

4) Biusinue BHEITHUX ()AKTOPOB HA Pa3BUTHE HAIMOHAJILHBIX IPABOBBIX CHCTEM.

Habnromaercss ycuneHwe BIUSHHS BHEIIHEro (akropa Ha pa3BUTHE HALMOHAJIHHON

(BHYTpUTOCYapCTBEHHOM)  CHUCTEMbl IyTeM  YHU(UKALMM, CONMKEHHUS  HAIMOHAJIBHBIX
3aKOHOJATEIbCTB; a TAK)KE IIyTEM IOBBILIEHHS POJIM MEXYHAPOJHOTO IIpaBa.
C cepeaunbl 20 Beka aKTMBHO HJAET IHpouecc YyHHU(DUKauy, COJMKEHUS HallMOHAIBHBIX
3aKOHOJATEIbCTB, YTO O3HA4YaeT OOIIMH KypC roCylapcTB Ha ONpeAesieHHe OOIIMX HarpaBiIeHUN
COIVIACOBAHHOI'O Pa3BUTHs HAllMOHAJIBHBIX 3aKOHOAATENILCTB, HA MPEO0JIEHUE IPABOBBIX Pa3InUUM
U BBIPAaOOTKH €AMHOOOpA3HBIX HOPM IPABOBOTO PETYIMPOBAHHS OIPEICICHHBIX OOIIECTBEHHBIX
OTHOLUEHUH.

Crioco0b! yHU(UKAIIMK YaCTHOTO MpaBa:

l)ocpeicTBOM — 3aKJIHOUEHHMsS] MEXAYHAPOAHBIX JOroBOPOB ( KOHBEHIMH ) M BKJIIOYEHUS
YHAU(UIMPOBAHHBIX HOPM BO BHYTpeHHee ( HAlIMOHAJIBHOE ) 3aKOHOMATENbCTBO. Hampumep,
CTpaHbl, MOJAMKUCABIIINE U TIpucoeauHuBIInecs K JKeneBckoil BekcenbHOM 1930 roga u YKeneBckoit
4yekoBoil 1931 rona KOHBEHIMAM, BBEJIH Y C€0s1 BEKCEIbHBIE U YEKOBBIE 3aKOHBI COOTBETCTBYIOLETO
COZIepIKaHMs;
2)ryTeM COBMECTHOW pa3pabOTKH PsIOM TOCYNapCcTB MM CIIEHUAIN3UPOBAHHON MEXIyHAPOTHOU
OpraHu3aiyell TUIIOBOIO 3aKOHA U MOCIEAYIOIIUM NPUHATHEM €r0 3aKOHOJIATEIbHBIMH OpTraHaMH
psnga crpaH. CKaHAMHABCKUE CTPaHbl B TAKOM MOPSAKE NPUHSIIM €IUHbIE MaT€HTHBIE 3aKOHBI,
3aKOHBI O JIOTOBOPE KYIUIM-IIPOJIAXKHU U JIp.;
3)nyreM J0OpPOBOJIBHOTO OJHOCTOPOHHErO 3aMMCTBOBAHUS( PELEMIMH) OAHUM TOCYIapCTBOM
OTAEIBbHBIX HHCTUTYTOB, HOpPM JpYyroro rocynapcrsa. Hampumep, HMHCTUTYT JOBEPHUTEIbHOM
COOCTBEHHOCTH AaHIVIO-aMEPHKAHCKOTO IpaBa BOCHPUHAT MpaBoM SAmoHWH, MEKCUKH W MHOTHX
Opyeux CTpaH.
VYHU(HUKAIKS MOXKET NMPOUCXOANTH B MacIITadax BCEro MHpa M B PaMKax OTHCIbHBIX PErHOHOB -
IpyNIax CTpaH CO CXOAHBIMU DJKOHOMHYECKHMMH, IOJUTHYECKUMH, IPUPOAHBIMU YCIOBUSMH,
MMEIOIINE TECHBbIE TPaKIAHCKHUE W TOPTOBBIC CBA3H, €AMHYIO peiuruio. Pumckuit goroBop 1957
roga o cozganuu EBpormeiickoro skoHomuueckoro coodmiectsa ( EQC ) Bo3moxuin Ha CTpaHBbI-
ywiensl EDC 00s3aHHOCTh YHUDUIIMPOBATh U CONMMKATh CBOE HAIMOHAIBHOE 3aKOHOJIATEIHCTBO B
TOW Mepe, B Kakod 3T0 HeoOXoaumo Juist (pyHKIMoHMpoBaHus " OOmero peiHka " YHUpHUKaLMs
npaBa B EDC ocymecTBisiercs AByMS MyTsAMH: 1) MOCPEICTBOM 3aKJIIOUEHMSI MEXKIYHApOJIHBIX
JIOTOBOPOB U COIVIalleHMH Mexnay cTpaHamu-wieHamu EDC (1 nHampumep, JlrokcemOyprekas
KOHBEHIIMsI 0 " mareHTe coodbmectsa" 1975 rona); 2) opransl EDC u3natoT HOpMaTHBHBIE aKThl,
KOTOpBIE  HENOCPEACTBEHHO JEHCTBYIOT, IPHUMEHSIOTCA W NOMJIEXAT NPUHYIUTEIBHOMY
MCIIOJTHEHUIO BHYTPH KaXkJI0To rocyaapcTsa, sxosiiero B EJC.

Ponp MexayHapomHOro ImpaBa NOBbIIIAETCA. MeXAyHapoiHOE IMpaBO - CHUCTEMa
IOPUAMYECKUX HOPM, CO3/IaBaéMbIX FOCyJapCTBaMU Ui PETyJIMPOBAaHUS OTHOILIEHUIN MEXIy HUMU U
JAPYTUMH YYaCTHUKaMH MEXIYHApOJHOTro OOIIEeHUs, B LIEIIX 00ecneueHnss MEeXAyHapOIHOrO MUpa
U coTpynHuYecTBa. Boibllyto poib B HEM MPUOOPENH HOPMBI, PEryIUpPYIOIIHE COTPYIHHYECTBO
roCyJIapcTB B 00JIaCTH MpaB yenoBeka. [ paxkaHCKue, MOJTUTUYECKUE, SKOHOMUYECKHE, COLTUAIbHBIE
1 KYJIBTypHBIE TIpaBa 3aduKcUpoBaHBI BO BceobOmieit mexmapanuu mpaB denoBeka ( 1948 1. ), B
MexayHapoJHOM MakTe 00 SKOHOMHUYECKHX, COLMAIbHBIX M KyJIbTYpHBIX mpaBax ( 1966 r. ), B
MexyHapOJHOM MAKTe O TPAXKIAHCKHUX M MOJUTHYECKUX MpaBax U MPOTOKoyiax K Hemy ( 1976 1. ).
MexayHapoJHOe IpaBo Bce 0ojiee OTUETIMBO IMOAPA3/ENAeTCs Ha MEXIyHapOoaHOE MyOIu4HOe,
YacTHOE TMpaBO, MEXAYHApOJAHOE HKOHOMHYECKOE, MOPCKO€, BO3IYIIHOE, KOCMHUYECKOE,
I'YMaHUTapHOE MPaBo.

S) Crupanue rpaHul Mekay NyOJMYHBIM M YACTHBIM NPABOM
B nmateIx, ©3MEHeHHsI B CUCTEMe TpaBa 3alaJHbIX CTpaH IPUBOAAT K CTUPAHUIO TPAHUIL] MEXTY
NyONMYHBIM M YacTHBIM MpaBoM. PacimmpeHue BMeIIaTeNbCTBa TOCYAApCTBA B JKOHOMHUKY



COIIPOBOXK/IAETCSl YCUJICHHEM MYOJIMYHBIX Hayal B YaCTHOM IpaBe ( Ipa’KAaHCKOM M TOProBoMm). B
chepe  perymiupoBaHUs  UMYIIECTBEHHBIX  OTHONIEHMH  HEHW3MEpPHUMO  BO3pacTaeT  poib
aJIMMHHUCTPATHBHOIO HOPMOTBOPYECTBA, NPEANMCAHUNA MUMIIEPATUBHOIO XapaKTepa, UCXOMALIUX OT
OpraHOB TOCY/IapCTBEHHOIO YIpaBieHUs. Bce 3TO NPUBOAUT K CTUPAHUIO TPAHULl MEXKIY
NyONUYHBIM M YaCTHBIM IPaBOM, K OOpPa30BAHMIO HOBBIX KOMIUIEKCHBIX INPABOBBIX OTpaciieil u
MHCTUTYTOB, B KOTOPbIX HOPMBl YAacCTHOTO U MYOJMYHOTO TMpaBa TEeCHEHIIUM 00pazom
B3alMOCBSI3aHbl: TPYAOBOE IPABO ( COBOKYITHOCTH IPABOBBIX HOPM, PETYIUPYIOIIUX OTHOLIEHUS B
chepe HaliMa © UCHONB30BaHMUS pabouell CHUIIBI), CEIbCKOXO3AMCTBEHHOE IpaBO, IIPaBO
MPOMBIIIJICHHON COOCTBEHHOCTH, aBTOPCKOE, TPAaHCIOPTHOE, JIECHOE, TOPHOE, CTPaxOBOE,
MEXIYHApOIHOE YacTHOE MpaBo. TeM HE MeHee JeJeHHe IMpaBa Ha MyOJIMYHOE U YacCTHOE
IIPOAOJIKAIOT CYLIECTBOBATD.

Metonnueckne pexkoMeHganum: [Ipy NoaroroBke K 3aHATHIO CTYAEHTBI JOJDKHBI IPOYECTh B
yueOHOM JHUTeparype pas3jeiibl, MOCBSIIEHHbIE M3MEHEHUsM B mpaBe B XX Beke. Kpome Toro,
HY)KHO BCIIOMHUTb, KaKW€ W3MEHEHHUS IPOU3OILIM B TOCYIAPCTBEHHOM IIpaBe, C Y€M CBS3aHO
yCUJIEHUE WCIOJIHUTENbHOW BracTu. HyXHO 3HAaTh TEPMHUHOJIIOTHIO, B YaCTHOCTH, 4YTO TaKoe
"NeNerupoBaHHOE  3aKOHOMATenbCTBO". Kpome TOro, HYKHO TPOCICIUTh, KakKuM 00pazom
MIPOUCXOIUIIO B3aUMOJICHCTBHE CTpaH Mexay coboi B XX Beke, U MoYeMy MEXIyHapOJHOE IPaBO
CTaJIO UTPaTh 3HAYMMYIO POJIb HE TOJIBKO BO BHEIIHEN, HO U BO BHYTPEHHEN MOJIUTHUKE rOCY/1apCTBa.
B mpornecce moaroToBKM K 3aHATHIO U HAa CaMOM 3aHSTHUU CTYACHTHI JOJKHBI BBISICHUTH 0OIIUE
4epThl U 0OCOOEHHOCTHU Pa3BUTHS BCEX oTpaciiell mpaBa B XX BEKe.

3. Pemienne cuTyaumoHHOM 3a1a4u (ka3zyca)
1. Pemenue cHTyanMOHHON 3212491

B Mpesneit Unauu PampxuB oOokpan Gorareiit 1oM. Ha cyne BBIICHHMIOCH, YTO 3TO yXe
BTOpasi Kpaka, coBepiieHHas uM. Omnpeaenute oopuaudeckue (akTl U BHUABI
IIPaBOOTHOLIEHUH. PackpoiitTe anemMeHTsl cocTaBa npectymieHus. Kpanupunupyiite nanHoe
nesinue. Kakoe pemenue npumer cya B oTHoueHuu PamxuBa no 3akonam Many.

Knrou omeema/pewenue:

1. CosepuieHre TailHOro XHILEHUS YYXOT0 MMYIIECTBa (Kpa’ku), HOBTOPHOCTh COBEPIICHUS
Kpaxu (peuuauB) — yrojoBHble. [logaya ucka B ¢y — nporeccyaibHbIE.

2. CyOwexkT npectymieHuss — PamkuB; oObeKT — MpaBO COOCTBEHHOCTH XO3sMHA 0OOraTroro
70Ma; OOBEKTHUBHAsI CTOPOHA — JessHUE B (hopMe JEHCTBHS, BHIPA3HBIIEECS B COBEPIICHUH
MOBTOPHOM Kpa)KM 4YYy)KOT0 HMyIIecTBa U3 0O0raroro Jaoma, MecTOo — Oorarelii a0M;
CYOBEKTHBHAsl CTOPOHA — MPSMOM yMbICE.

3. Ksamuduxauus nesaus no ct. 322, . VIl u ct. 277 . 1X 3akonoB Many.

4, [lo pemenuro cyma PamxuBa 3acTaBaT BBIIUIATUTH IITpad) B CymMMe, paBHOM
OJAMHHALATUKPATHOMY pa3Mepy CTOMMOCTH TOXHUIIEHHOTO M OTPEXYT PYKy M HOTY, T.K. Kpaxa
OblJ1a TOBTOPHOM.

MeTtoanuyeckue pekoMenganuu: J1si  yCremHOTo  pelieHus  CUTYalHOHHOM  3ala4yu
PEKOMEHIyeTCsl YACHUTH MOHATHE NPECTYIUIEHWs] M HakKa3aHus M0 3akoHaM MaHy, onpeneauThb
Kpyr CyOBbEKTOB, CYOBEKTHBHYIO, OOBEKTUBHYIO CTOPOHBI MPECTYIJIEHUS, 00BEKThI MPECTYMHOM
NEeATENbHOCTH; JlaJe€ pacKpbITh BHUABI IPECTYIUIEHWM, LEIM W BUAbl Haka3aHUU. 3arewm,
aHAJIM3UPYs M3YYEHHBIH MCTOYHUK IpaBa MPOBECTH TOYHOE YETKOE COOTHECEHHE BO3HHUKIIEH B
3a/1a4e CUTyalluy ¢ KOHKPETHOM HOpMO# 3akoHOB Many.



4. Padota B MaJIBIX Ipynnax

Iopaodok nposedenus. CTyneHTaM MpeUlaraeTcss M3y4uTh HOPMBI CEMEWHO-OpayHOro mpaBa U
IpaBa HacjenoBaHUs B 3akoHaX Xammypanu 1 3akoHax Many. YueOHas rpynmna JeauTcs Ha IEeCTh
MaJbIX TPYMN, TPU U3 KOTOPBIX padOTaloT Mo 3akoHaM XaMMypamnu, a OCTalbHBIE TPU — IO
3akonam Many. Kaxnas rpynma B TedeHne 10 MUHYT TOTOBUT XapaKTEPHCTHKY KaKOH JHOO
OTpaciii CEMENHO-OpayHOro 3aKOHO/ATENIbCTBA M 3aKOHO/ATENIbCTBA O HACJEIOBAaHUU [0 JaHHBIM
MCTOYHHMKAM I1paBa.
3a/1aun, KOTOPBIC CTaBATCS MEpe]] MAIBIMKA TPYIIIaMH: IOPUIUICCKU TPAMOTHO chOpMyITupoBaTh B
HMCTOPUYECKOM KOHTEKCTE  XapaKTePUCTUKY OOBEKTOB 3aKOHOJATENILHOTO PEryIHpPOBaHUS U
BBISIBUTH OCHOBHBIC UCTOPHKO-TIPABOBBIE OCOOCHHOCTH MPABOBBIX MEXAaHU3MOB, PETYIUPYIOIIUX TE
WM WHBIE TPAaBOOTHOLICHHUS:

- YCIIOBUSI 3aKJIFOUCHHSI M PACTOpKeHUS Opaka mo 3akoHam XaMMyparu
- YCIIOBUSI 3aKJIFOYEHHSI U pacTopKeHus Opaka no 3akoHam Many
-JINYHBIE ¥ UMYIIECTBEHHBIE ITpaBa CYNpyros Mo 3akoHaM XaMMyparu
- JINYHbIE U UMYIIECTBEHHbIE ITpaBa CyNpyros no 3akoHam Many

- BHJIbl HACJICIOBAHUS U KPYT HACIEAHUKOB MO 3aKoHaM XaMMypamnu
-BU/JIbl HACTIEAOBAHUS U KPYT HACJIEIHUKOB 10 3akoHaM MaHny

OTBeT K0oJKEH ObITh APTYMEHTUPOBAH IPUMEPAMHU M3 UCTOYHHUKOB IIpaBa

Oransl:

10 MuHYT - Ha GOPMYITHPOBKY OCHOBHBIX TE3UCOB OTBETA KAXKOM IPYIION;

10 munyT - TepBas rpynna GopMyIupyeT CBOH OTBET, NPH 00sS3aTeTbHOM YYaCTHH BCEX YICHOB
IPYIIBI B €0 03BYYHBAaHUU U OTBEYAET HA BOIIPOCHI ayJUTOPUH;

10 MuHyT - BTOpas rpymnmna (GpopMyIHpYyeT CBOW OTBET, HpH 00s3aTEIbHOM YYaCTHHU BCEX UICHOB
IPYIIBI B €r0 03BYYHBAaHUU U OTBEYAET HA BOIIPOCHI ayJUTOPUH;

10 MuHYT - TpeThs rpymmna GopMyIupyeT CBOM OTBET, IpU 00A3aTENTFHOM yYaCTHH BCEX YJICHOB
IPYIIIBI B €T0 03ByYMBAaHUU U OTBEYAET HA BOIPOCH] ayIUTOPUH;

10 MuHyT - yeTBepras rpynna GopMyIHpyeT CBOM OTBET, IPH 005A3aTEIbBHOM YYacTUH BCEX WIEHOB
IPYIIIBI B €70 03ByYMBAaHUU U OTBEYAET HA BOIPOCH] ayIUTOPUH;

10 muHyT - mnsTas rpynna (GopMyaupyeT CBOM OTBET, IPU 00sA3aTeNbHOM YYacTUH BCEX WJICHOB
IPYIIIBI B €T0 03ByYMBAaHUU U OTBEYAET HA BOIIPOCHI AyIUTOPUN;

10 MuHyT - miectas rpynna (GpopMyaupyeT CBOW OTBET, PU 00S3aTEIIbHOM YYacTUM BCEX YJICHOB
IPYIIIBI B €T0 03ByYMBAaHUU U OTBEYAET HA BOIPOCH] ayIUTOPUH;

5 MUHYT - nozBeJeHue UTOTOB. CTYIEHTHI OIYyYaroT TOT 0ajll, KOTOPBIN MOIy4YHIa UX rpymmna.

HiteHs! qpyrux rpynn JOJDKHBI 334aBaTh apryMEHTHPOBAHHBIE BOIIPOCHI IO CYILIECTBY OTBETA, C
[IPUBJICYCHUEM JIOTIOJIHUTEIBHBIX HOPM IIpaBa, HE HA3BAHHBIX YYAaCTHUKAMU TIpYIIBl B XOIE
BBINOJTHEHUS 3a7aHus. [Ipu oTCyTCTBUM Cephe3HBIX MPOOEIOB MPH BHINOIHEHUH 33aHusl, JOMYCKAIOTCS
JIOTIONTHEHHUSI, JTaHHBIE 4WiIeHaMH Jpyrux rpymnm. OOmasi oneHKa BBICTaBISIETCS C y4ETOM aKTHBHOIO
y4yacTusi BCEX IPYMI B 0OCYKIEHUH NPEICTABIEHHOTO Marepraa

Knwu omeema/pewenue:
Ycnosusa saxnwuenun u pacmoporcenua opaxa no 3akonam Xammypanu :

bpak cunTasics 3aKIFOUEHHBIM TOJBKO MPH HAJIMYMM NUCBMEHHOro nporosopa. Ct. 128.
Tonbko 3akiroueHHe JOroBOopa BIEKIO 3a CO000H TNpu3HAHHE HOPUAMYECKUX IOCIIEACTBUI
3aKiIoueHHOro Opaka. OOs3aTesIbHBIM MPEAMETOM JOrOBOpa ObLIO HAJIWYUE MPUIAHOTO, KOTOPOe
«YXOZAUJIO» JIETSIM TIOCJIe CMEPTHU CYINPYTH, U BO3BPAIAJIOCh €€ OTILy, B TOM CiIydae, eciid Opak ObLI
6e3netHpiM (cT. 159, 162 — 163). Ilpu 3akimtoueHUH AOrOBOpa OONBIIYIO POJb WUIPajl BBIKYII,
KOTOPBIN KEHUX MPUHOCUI OTI[y HEBECTHl B Ka4eCTBE CBOCOOPA3HOI0 3KBUBAJIEHTA MOJTYYE€HHOI'O
npunasoro. [locie cmepT 6€31€THON KEHBI TECTh U 35ITh MEHSUIUCH MTPUAAHBIM U BBIKYIIOM, TAKUM
o0pa3oM, UMYIIECTBO BO3BpallaJIOCh TOW CeMbe, KOTOpas M3HA4YaJbHO SBISUIACh  €ro



cobcTBeHHUKOM (cT.164). Jlomyckaioch pacTop:keHHe OpayHoro J0roBopa, N0 MHUIMATUBE JKEHUXA
WIK OTIla HeBecThl. B mepBoM ciydae OCHOBaHHMEM [UIsl €T0 PACTOPKEHUS SBISUIOCH JKEJIaHHe
KEHUXa 3aKIIOYUTh Opak ¢ JPyroi XEHIIMHON NMpU YCIOBHM Tepenadyd OpauyHoro Japa B HOJIb3Y
MMOKMHYTOM UM HeBecThl. Bo BTOpOM ciydae OTell HeBECThl BO3MEIIANl BBIKYII KEHUXY B JBOHHOM
pazmepe (cT. 159 — 160. OcHoBaHUEM JIJIs1 paCTOPKEHUSI OpayHOro J0roBOpa MOIIa ObITh U KJIEBETa
Ha KeHHXa. B aToM ciyyae MOTr OTKa3aThCs OT 3aKJIIOUEHHUs Opaka, HO JOJHKEH ObITh BO3MECTHUThH B
JIBOWHOM pa3zMepe, Bce, 4TO ObLIO MOITy4eHO OT keHuxa ( cT. 161).

Pactopxenue Opaka B (¢opMe pa3Boja JOMyCKaloCh, HO ObUIO 3aTPyAHEHO
HEOOXOIMMOCTBIO CEPHhE3HBIX JICHEXKHBIX BBIILIAT. Tak, €Clii MyX XOTEJ pa3BECTHCh C KEHOH IO
pUYrMHEe ee OecIuionus, TO 3TO TpeOOoBajio BBHILIATHL «cepedpa» B CyMMe MPUHECEHHOTO UM
BBIKYIIa, @ TAKXKE BOCIIOJHEHHS IPUAAHOTO, IPUHECEHHOTO JKEHON M3 Aoma oTia. [Ipu orcyreTBUM
BBIKYIIa YCTaHABIIMBaJach pa3Bo/iHas IUIaTa B CyMME OJIHOM MHHBI cepedpa, a JUisi MyIIKEHYMOB —
1/ 3 muns (ct. 138 — 140). Pa3Box gomyckaics U B ciiydae HEM3JIEUMMOM OOJE3HM KEHBI, HO TIPU
3TOM MY ObLT 00s3aH oOecrieuuth ee. (CT.148 — 149). OcoOGeHHOCThIO 3aKOHOB XaMMYyparu
SBJISICTCS MaTpUapXabHBIA XapaKTep CEMbH, HE JOMTYCKABIINI paCTOPKEHUS Opaka 10 HHUIIHMATHBE
*KeHbl. TONbKO B cCly4ae MOPOYHOTO TMOBEACHHS MYXa, KOTOpOE CIENOBalio JO0Ka3aTh B CyIe,
KEHILMHA MoIlIa 3a0paTh IpujaHoe U yitu B qoM otua (ct. 142). HampoTtus, yiauueHue eHbl B
PacTOUMTENHHOCTH U PAa30PEHUH CYIMPYKECKOTO J0Ma BIEKIO 3a coOOH pacTop:keHue Opaka Oe3
Pa3BOAHON TUIATHI MM HU3BEICHHE CYNPYTH JO MOJIOKEHHUS paObIHM B JoMe OBIBIIET0 Myka ( CT.
141). berctBo My>ka 13 OOLIMHBI TOKE BIEKJIO 3a 000 pacTopskeHue Opaka (ct. 136).

Ycnosusa 3axknwuenusn u pacmopiicenusn opaxa no 3akonam Many.

PerynupoBanne cemeitHO-OpauyHbIX OTHOIICHHMM B 3akoHaX MaHy OTJIMYAlIOCh BIIHMSHUEM
PEJIUTHO3HBIX HOPM M CTaBWJIO KCHIIUHY B MOAYMHEHHOW MOJOXKEHHE MO OTHOLIECHUIO K MYXKY
BCJICZICTBHE W3JUIIHEH SMOIIMOHAIBHOCTH W «BPEAOHOCHOCTH» €€ MPHUPABI IS MYXYHHBI B
COOTBETCTBHM ¢ KaHOHamH Opaxmanusma (1. Il, ct. 213 — 216). OcobenHocth 3akoHOB Many
3aKJIIOYAeTCsl B HAIMYHMHM 3alpeTa Ha CMEUIaHHbIe Opaku MEXIy MPEICTaBUTEISIMH Pa3HBIX BapH,
9YTO 0OOCHOBBIBAETCS CCHUIKAMH Ha PEITUTMO3HBIE TPAJAULIMU M HOPMBI 00BIYHOTO NpaBa. B riase ||
BBIJIEJIEHO BOCEMb (opM Opaka, Kak ONaronpHusTHBIX, TaK U HEONAronpHUsITHBIX Ul IPUOOpETEHUs
0e3ynpeyHoro MOTOMCTBA, MpeJaHHOro coeil axapme. IlepBbie deTbipe (OpPMBI, CBSI3aHHBIE C
BBITIOJIHEHHEM PEITUTHO3HBIX OOPSAIOB PEKOMEHOBAaHBI, B IEPBYIO oO4epenb A OpaxMaHOB U
karpueB. OcoOCHHO MOPHUIIAEMBIMU SIBJISIFOTCS Takhe (OPMBI Kak acypa, CBA3aHHas C MOKYIKOM
HEBECThl M TaHIXapBa — COr03 mo JoOBU. Hamxynmeir ¢opmoil 3akiroueHus Opaka SIBISETCS
naifiaya, cBsi3aHHasi ¢ HACWJIMEM HaJl HEBECTOM, KOTOpasi HaXOAUTCSA B COCTOSTHMM YaCTUYHOM Min
noaHo# HeaeecrnocooHoctH (11, ct. 26 — 40).

VYcnoBus BCTymieHHs B Opak NMpU3HABaIUd HEOOXOIMMOCTh OpauHOro JIOTOBOPA, KOTOPBI MOT OBITh
pacTopruyT o MHUIUATHUBE KEHHXA, €CIIM OH MONy4ni «oOMaHoM» Apyryro aeByuky (1X, 72). 3a
MYXeM IPU3HABAJIOCh MPaBO B3SATh €II€ OAHY XEHY, €Clii  Opak B TEUYEHHE BOCHMHU JIeT ObLI
oecrmogubM (IX, ct. 81). 3akiroueHne MOBTOPHBIX OPaKOB JOKHO ObUIO POUCXOAUTD 110 MOPSIAKY
BapH, IMPU 3TOM BO3MOXKHOCTH pa3BoJia IO WHUIMATHBE MYXUYHHBI JIONMyCKalach JHIIb B TOM
cllydae, KOTZa COKHUTEIBCTBO C KEHOW MO TPUYHHE €€ HEHABUCTH K HEeMy OBUIO aOCOIFOTHO
HeBo3MOXKHBIM (l1l,c1.12,13; IX, cr. 77). Pa3Bog mo WHHUIMATHBE >KEHBI HE JOIMYCKAJICA.
VckroueHne coCTaBIsUIo JTMTENFHO OTCYTCTBHAE MYsKa MO TpUYMHE 00YYeHHsI, BOMHCKOW CJIaBbl U
mo6Bu. B 3TOM ciyyae 1o HMCTEUEHUH OINPENENeHHOT0 CpOKa J>KEHIMHA MOIVIa 3aKII0YHUTh
noBTOpHBIN Opak (IX, ct. 76). OcTtaBmuch, M0 NpUYMHE OThE3a MyXka, 0€3 CpPEeICTB KEHIIHHA
MOTJIa CYIIIECTBOBATh «HEMIPENOCYAUTENbHBIMU peMecaamMu» (1X, ct. 75).

Juunvie u umywiecmeennsvle npaea cynpy2o6 no 3akonam Xammypanu

I'maBoii cembu sBiscs Myxk. OH, B 4aCTHOCTH, MOT' OTJaTh JKEHY U JIeTell B JOJITOBYIO
Kabally, HO NPH STOM OHM BHOBb OOpeTanyd CBOOOMHBIA cTaryc uepe3 Tpu roma. Ilpm sTom
MPEIoNaragoch, YTo JOAT ObUI cleNlaH B MHTepecax ceMbH (cT. 152). 3a monru myxa, caenaHHble
70 3aKjiroueHus Opaka, *eHa He Hecia orBeTcTBeHHocTH (cT.117 — 151). He nomyckanoch u
IOPUINYECKOTO CaMOYIIPaBCTBA MYXa I10 OTHOIICHHIO K XKEHE B Cllydae YCTaHOBJEHHs (akra



cynpyxeckor HeBepHocTH (cT. 129,131). Ilpu aTom 3akoHbl XamMMypanu ONpPEIENSIIOT OCHOBHYIO
00513aHHOCTh MY’Ka MO OTHOILIEHHUIO K CeMbE KaK OOS3aHHOCTh MPEAOCTaBIATH KEHE U JIETSIM
HSKOHOMHUYECKOE CofiepKaHue. B ciyyae UMTenbHOro OTCYTCTBUS MY>Ka )KEHIIIMHA, OCTaBIIascs 0e3
CPEICTB, UMeNa MPaBO «BOMTH B JIOM JPYroro MyX4YWHBI» U JaKe€ POOUTH eMy jAereil. B cimyuae
BO3BpALICHUS MYXKa, OHa 00s3aHa ObLIa BOCCTAHOBUTH C HUM CYIPYXKECKHE OTHOUICHHUS, HO JeTH
IIPH 3TOM JEIHINCH 1Mo oTiaMm (ct. 133 — 135).

becrionue >keHbl He 00s3aTENbHO BIEKJIO 3a COOOW pacTopskeHHe Opaka. B sToM ciydae skeHa
MOTJIa MIPEIOCTAaBUTh MYXKY PaOBIHIO JUIsl POKICHHUS I€TeH, IPU 3TOM paObIHS HE MOTJIA «PaBHATHCS
C TOCTIOXKOW», B IPOTUBHOM ClTy4yae, €e MOXHO ObUIO IPOJarh, HO TOJBKO B TOM CIIy4ae, €CIH CBA3b
My»Xa ¢ paObIHEH oKka3anack O0e3aeTHol (cT. 144 — 147).

3akoHbl XaMMypanu MpeayCMaTpUBAIOT MPABO MyKa OOECIIEUUTh KEHY «BJIOBbEH /10J€il», BbI/IaB
el «JOKyMEHT C IMe4aThio», YTO B OyIylIeM HCKJIIOYajJo €€ IMpaBO Ha y4yacTHe B pasjiese
HACJIEACTBEHHON Joyii 1o 3akoHy. Ilpu s3toM, B omnumume or 3akoHOB MaHy, aomyckajioch
3aKJII0YeHNe TTOBTOPHOTo Opaka BIOBOM, a BAOBUIA CTaTyC HE BIIEK 3a OO0l HUKAaKUX OrpaHUYEHUMN
MUMYILECTBEHHOTO U JINYHOTO Xapakrepa (ct. 150, 171 — 172).

JIuunvle u umywiecmeennsle npaga cynpyz206 no 3akonam Mamny

3akoHbl MaHy ONpeAensioT MOJMOXKEHHE KEHIIWHBI CISIYIOIMIMM 00pa3oM: B JIETCTBE i
nojiaraeTcs OBITh TOJ] BIACTBIO OTIIA, B MOJIOAOCTH — MY’Ka, ITOCIIE CMEPTH MY)Ka — IO/ BIIACTBHIO
CBIHOBEH, MO0 JKEHIMHA «HUKOT/IA HE MPUTOAHA I camocTosTteabHocT» (IX, cr. 2 — 3). XKena
o0s13aHa MOYUTATh MYXa, Ja)Ke €CIIM OH IOJHOCTBIO JIMIIEH JO0OPOIETENI N, HO IPU 3TOM >KEHIIUHA
JIOJDKHA BCETJIa OCTaBaThCs MPUBJIEKATEIbHON ISl CBOEro Myska B mensix aeropoxkiaenus (I111.60 —
61).Bmecte ¢ TeM, 3akoHbl MaHy NpeANnuCHIBAIOT MOYMUTATh JKEHIIUHY-MaThb M XO3SHKY JI0Ma.
Bricmias jxe 1xapma My»a U KEHbI 3aKII0YaeTCsl BO «B3aUMHOM BEPHOCTHU JI0 CMEPTH», JaKe €CIu
My nipogan ee i ocraui (IX, ct. 101 —102).

B 3akonax Many 3a 3aMykHed >KEHUIMHOW 3aKpeIUIeHbl MMYIIECTBEHHBIE IpaBa.
Beienens! mects BHIOB UMYIIECTBA JKEHIIWH: COOCTBEHHOCTD, JaHHAS MPH CBaIeOHOM IIECTBHUH,
JlaHHas Ipu OpayHOM OTHe, JJaHHas B 3HAK JIIOOBH, IMOJy4YeHHas oT Opara oTua wiu Marepu (1X, ct.
194). D10 uMMymIecTBO MpHUHAMIEKUT ee aAeTsM 1o cmeptu marepu (IX, ct. 195). B ciayuae
3aKJIIOUYEHUS IPEAOCYIUTENbHBIX (hopM Opaka UMYILECTBO JKEHIMHBI IEPEACTCs €€ POAUTENsAM, a
HE MYyXY, B TOM cJIy4ae, €CIM OHa ymHpaeT 0e3 moTomMcTBa. B cpene OpaxmaHOB,
MPEUMYIIIECTBEHHOE MTPaBO Ha COOCTBEHHOCTh, MEPEAAHHYI0 MaTepu OTIOM, uMmena go04b (1X, 196 —
200, 131).

3akoHbl MaHy npeaycMaTpyBalOT UMYILIECTBEHHbIE OTPaHUYCHHUS 111 3aMY>KHUX JKSHIIUH.
CornacHo crarbe 199 KeHUIMHBI HE MOINIM OTKJIAJbIBaTh 4YTO- JMOO MpO 3amac M3 ceMerHoro
MMYIIECTBA, YUUTHIBAs €r0 KOJUIEKTUBHYIO MpUpOAy. TOT e 3ampeT CyIIecTBOBal U OTHOCUTEIHHO
COOCTBEHHOTO MMYIIECTBA JKEHIINH. BIOBBI BOOOIIE HE MOIJIHM TOJIB30BaThCs MPUHAICKAITAM UM
MMYIIECTBOM, TaK KaK PEIUTruo3Has TPaaulusl MpeIrnuchiBala UM BECTH acKeTHYeCKHil oOpa3
xu3uu (V, ct. 147 — 169).

Buowvt nacnedosanusn u Kpyz HacieOHuxkog 6 3akonax Xammypanu

3akoHbl XaMMypanu OTIAOT MPEANOYTeHNE HACIEeJOBAHUIO MO 3aKOHY, UTO OOBSCHIETCS
narpuapaxajibHbIM XapaKTepoOM CEMbU U €€ COIMaJIbHOM 3aMKHYyTOCThl0. Hacneanukamu nepBoit
odepear SBISIIOTCS CHIHOBbS, YTO K€ KacaeTcsl A0o4epeil, TO MX CIEN0Baj0 HAAEIUTh TOJIBKO
npuaanbiM (cT. 171, 183 — 184). HckitoueHne cocTaBIIsIn J04e€pH-KPHIIbI, KOTOPHIE B 3aBUCUMOCTH
OT CBOETO CTaTyCca MOIIM MOJYYUTh OT OTLA JOKYMEHT C II€YaThi0 Ha YaCTh HACIEACTBEHHOM 10U C
[IPaBOM PACIOPSKEHHUST €0 Ha Cilydail cBoeil cMeptu min Oe3 TakoBoro mpasa (ct. 178 — 191).
Hexoropslil npuopuTeT noiaydaad MIIAALINE CHIHOBbS, €IIE HE MMEBLIME CBOEH ceMbH. B 3TOM
ciydae OpaTbsi ObUTM 00sI3aHBI NIEpeaTh €My U3 CBOEH HACJIEICTBEHHOW J0JIM CPEJCTBA Ha YIUIaTy
OpayHOro BBIKYNa M IMOMOYb C 3aKJItoueHHueM Opaka (cT.166).

Oco0o0 obecnieunBaroTcs B 3akoHax XamMMmyparn 1npasa JAeTel, poxKIeHHbIX OT paObIHU WM
HaJIOXHMIIBI, B CJIydae UX MPU3HAHUA OTLHOM. [Ipu3HaHHbIE 3aKOHHBIMH, OHY TMOJIY4ar0T CBOIO YacTh



HACJIC/ICTBEHHON JONU MpPH YCIOBHH, YTO CTApUIMi CHIH 3aKOHHOW JXEHbI BBIOEPET CBOIO JIOJIIO
nepBeIM. Ecnu oren He kenman mpu3HaTh TaKUX €T, TO HAclEeACTBa OHU HE MOJydalld, HO
obperanu cBOOOAY BMecTe ¢ Matepbio (cT. 170 — 172).

CropHbIM SIBJSIETCSI BOIIPOC O HAJIMYMHM B 3aKOHAX XaMMypamnu MPU3HAKOB 3aBEIIaHMS.
CormnnacHo crtarbe 165 o0OTell MOXET COCTaBUTh JIOKYMEHT C I€YaThbl0 Ha MMYLIECTBO B IOJIb3Y
OHOTO U3 CBOMX HACJEIHUKOB, HO O3TO HE MCKIIOYaeT IpaBa OJAPEHHOT0 B3ATh CBOIO
HACJIEJICTBEHHYIO JIOJIIO MOcje cMepTH oTua. Peub, ckopee Bcero, uaer o gapctBeHHou. Cienyer
MPEIONIOKUTh, YTO HEKOTOPBIM 3JIEMEHT 3aBEUIaTeIbHOrO MOpPsIKa HACIEJOBAHUS COACPKHUTCS B
crarbe 150, rae peub UAET O MOJyYEHUH BIOBbEW J10JI€, HO IPU 3TOM KEHILMHA HE MI0JIy4aeT IIpaBa
pacnopsbKeHUs ATHUM UMyHiecTBOM. [Ipu moBTOpoM 3akiouyeHHH Opaka OHa OCTaBISET BIIOBBIO
JIOJIIO0 CHIHOBBSIM, a I10CJIE €€ CMEPTU ChIHOBBS SIBJISIOTCSI €AMHCTBEHHBIMHM HACJIEIHUKAMU JIaHHOTO
umytmiectBa (cT.173 — 174). YChIHOBIEHHBIC JNETH, HE NMPUYKMCICHHBIE OTIIOM K CBOUM JICTSIM HE
MMeJU IIpaBa Ha HaclieqoBaHue umyiectna (ct. 190).

Buowt nacnedosanusn u kpyz nacineonukoe ¢ 3axkonax Many
3aKOHbI HAacJIeI0BAHUS B JPEBHEUHIUNCKOM IpaBe ONpPENEIIOTCs PEIMIHO3HBIMU HOPMaMH

U NpeAnucaHusMu oOblyasi. /[xapma o Hacle[NCTBE HE 3HAET HAcJEeJ0BaHUS 110 3aBEILAHUI0 U
OrpaHUYMBACT KpPYr HACIEIHUKOB MPSIMON HUCXOIAIEH JIMHUEH IpHU IOJHOM HCKIIIOYEHUH
nouepert, kak Hacienuui otua (IX, ct. 104 — 118). Cornacno crarbe 104 pasnen OTIIOBCKOTO
HACJIe/ICTBA OCYLIECTBISETCA OpaThsIMU IO CMEPTH POAMTENEH, XOTsI KOMMEHTATOPBI IPEATOIAraoT,
YTO MMYLIECTBO OTLIa IOUIEKHUT pasfelly cpa3y Iocie ero cMmeprt. [Ipuopurer nmpuHagiexuT
crapiiemMy Opary, KOTOpbIii OepeT Ha ce0st 00s13aHHOCTb [VIaBbl CEMbH M UIMEET IIPAaBO HA JBA/ILATYIO
N00aBOYHYIO 4acTh W JIy4lIyl0 4acThb HaciencTBeHHoW Macchl (I1X, cr.105 — 116). Mnanmemy
MOJIO)KEHA YeTBEPTh HMMYILECTBA, OCTalbHble OpaThsi AEIAT MMYILIECTBO IMOPOBHY.  JleBymiku
CECTpPbI JTOJDKHBI MOJYYUTh U3 TEX 4YacTell, KOTOpbIE MOJCINUIN MEXAY COO0OH Oparhsi UeTBEPTYIO
4acTh OT KaXKJJ0r'0, OTKa3aBILUICS HAJIEUTh cecTep uMyuiecTBoMm, oyaer uzroem (X, ct. 118). Ilpu
OTCYTCTBHHM CBIHA OTEI[ MOT OOBSBUTH CBOIO JIOYb IYTPUKOH M YKPENHUTh HWMYIIECTBO 3a €e
MIOTOMCTBOM IO MYXXCKOM JTMHMHU. B cityuae cMepTu Takoit gouepu 6€31eTHOM, UMYIIECTBO YXOAMIIO
B pox ee myxa (X, ct. 127, 131, 134, 135). [lpaBo Ha uMyIIecTBO MaTepyu ObLIO 3aKpEIUIEH 3a
He3aMY)KHEH Jouepblo. BoBa He mosrydana HUKAaKOro HAcl€ACTBA, TaK KaK €il MOJarajlloch KUTh
IpU CBHIHOBBAX. B TO ke Bpems 3akoHbl MaHy 3akpeIuisuld NpaBO MaTepu HacieloBaTh 3a
0€3IETHBIM CBIHOM C MOCIEYIoUlel nepeaayeil uMyIiecTBa 1Mo Hucxosmen xeHckoit muaun (X,
cT. 217, 134).

Oco0yro KaTeropuo HacJIEAHUKOB COCTABIISUIM CHIHOBBSl YIIOJHOMOYEHHBIX, POXKICHHBIE
I10 JKEJIaHUIO CEMBbU BIIOBOM IOCJIE CMEPTH 0€3/1eTHOro Myka. Takol HacleIHHK MPUPAaBHUBAJICS K
3aKOHHOMY U, COTJIACHO JIXapMe, OJIy4ajl HacleCTBO Kak pofHoH cbiH (1X, c1.143).

3akoHbl MaHy npenycMarpuBarOT BO3MOXKHOCThH BbIJI€NIa 3aKOHHBIX HACJIEIHUKOB U3
CEeMbH IPU YCIOBHUU COXPAaHEHHUs OONbIIEH YacTH MX HACIEACTBEHHOM N0 3a OparhsiMu, He
MOKEJIaBUIMMU OOpPECTH CaMOCTOSATEIbHOCTh. B TO ke BpeMs crapmmii Opar, OOBHHEHHBIH B
TOM, YTO OH HE OXPaHSET MHTEPECHl OCTAIBHBIX WIEHOB CEMbH, JIMIIAJICS CBOEH HACIEICTBEHHON
JI0JIM ¥ ToJyIeKall cyneOHoMy MpecienoBanuio. [loMHUMO 3TOro HEJOCTOMHBIMU HacCIeIHUKaMHU
OOBSIBIISITUCH T€ Oparhs, KOTOpbIE 3aHUMAJHNCh «OE3HPABCTBEHHBIMHM JeiamMmu». K uwucmy
MOJIHOCTHIO ¥ YAaCTUYHO HEJEECIOCOOHBIX JHI] 3aKOHBI OTHOCAT KacTpaToB, U3T0OEB, CIIEIMbIX U
IIYyXUX OT POXKACHMs, O€3yMHBIX, CIa0OyMHBIX W pPa3NUYHbIX Kajek. I3 HacienoBaHHs IO
3aKOHY MCKJIIOYAJIUCh CHIHOBbSI IIYAPSIHOK, COCTOSBIIUX B Opake ¢ Opaxmanamu (IX, ct. 217 —

214, 201).

MeToauyeckne peKOMeH AU

[Ipy moOAroTOBKE K 3aHATHIO CTYIEHTHI JTOJKHBI BBIITOJIHUTh KOHCIIEKT 3aKOHOB XaMMYypaIx
1 3akoHOB MaHny, 1 pa3o0parh CleayIoIIre BOIPOCHL:
HcrouHuku ceMeiiHO-OpayHOro mpasa: NpeXIe BCero, He0OOXOOUMO YCTaHOBMUTbH, KAaKOM oprax
BJIACTH CAHKLUHUOHMPOBAJ NMPUHATUE 3aKOHOB XamMMmypanu ¥ 3akoHOB MaHy, Kakylo pojp urpaia



penuruo3Has Tpaauius U OOblYal B YCTAHOBJIICHWU 3aKOHOAATEIBHBIX HOPM, PEryIUPYIONINX
MHCTUTYTHI Opaka u CeMbH.

3akiioueHne W pacrop:keHue Opaka. IIpexnae Bcero, Hy)KHO YCTaHOBMUTB: COAEpXkall JH
JPEBHEBOCTOYHBIE MCTOUYHUKH IpaBa MOHATHE «Opak» M Kakod Opak Mpu3HaBaJICS 3aKOHHBIM, TO
€CTb BJICK 32 COOO0M IOPUINIECKHE MOIECICTBHS.

YenoBus 3akiroueHus: Opaka. [Ipu kakux ycnoBusix paspelianoch BCTyIUIEHHE B Opak (Hampumep:
BO3pacT >KEHHXa U HEBECThbl, UX COIVIaCHE, COINIACUE POJUTENIEW M APYruX JML, HAJIUYUE WIH
OTCYTCTBMM OpadyHOTO JOTOBOpPA, BBIKYIA, MPUAAHOT0, OpadyHoro napa u T.1.). KakoBbl Obuin
dopmanbHBIEe TpoLEenyphl 3akiaroueHus Opaka?  CyliecTBOBaJM JH OTPAHUYCHUS COCIOBHO-
KJIACCOBOT'O WJIM PETUTHO3HOT0 Xapakrepa?

VYeaoBusi pacrop:kenusi Opaka. Jlomyckan iu 3akoHOIaTeNb pacropxenue opaka? Ecnu ga, To nmpu
KaKHX YCJIOBUSX (HallpUMep: CynpyKecKas HEBEPHOCTb, OECIIIOAME KEHbI, COBEPILICHUE CYIPYroM
TSYKKOTO IIPECTYIICHUS U T.IL.).

B3auMHble npaBa u 00SI3aHHOCTH CYIIPYTOB.

Crnenyer ompenenuTh MPABOBOE IMOJIOKEHUE CYIPYroB: a) Y€l COIMaIbHO-TIPABOBOM CTaTyC ObLI
ONpENETSIONMM, B KakOM cllydae >KeHa mpuoOperanga craTryc Myka; O) KakoBbl ObLIN
MMYILIECTBEHHbIE IpaBa MyXa M JKEHbl; B) Kakas OTBETCTBEHHOCTb IIpelycMaTpHUBajlach 3a
COBEpIIICHHE MPECTYIJICHHUS IPOTUB CBOETO CYNPYTa; I') MHbIE IIPaBa U 00sI3aHHOCTHU CYIIPYTOB; 1) B
YeM 3aKJII0YaINCh MpaBa U 003aHHOCTH POJIUTENICH; €) B YeM 3aKIII0YaINCh MpaBa U 00SI3aHHOCTH
neTen

HacaeacreenHoe npaso.

HeoOxomumo ycTaHOBUTBH, pa3iuuai JId JPEBHEBOCTOYHBIA 3aKOHOJATENh BUIBI HACIIEIOBAHUS:
HACJIEJOBAHUE «II0 3aBELIAHHIO» U HACIIEIO0BAHUE «I10 3aKOHY» (€CJH /a, TO B YEM BBIPAXKAINUCh UX
0COOEHHOCTH).

HacnenoBanue no 3axkony. Ko, coracHo 3akony, sBisiica HaciaeaHukom? Kakue ouepenn Hacnen0BaHus
BBIJICIISUT 3aKOH, TMONyYas JIW KTO-HUOYIh CBOIO JONO «BHE odepern»? CUuTaauch JU HACIeTHUKAMHU
HE3aKOHHOPO)KJICHHBIE JIETU U T.1I1.7

[Tpu BBIMIONHEHUS 3aaHUsl CIIETyeT TIOIb30BaThCsl MOATOTOBICHHBIMU JJOMA KOHCIIEKTaAMH MCTOYHHUKOB
mpaBa U COOpPHUKOM JOKyMeHTOB. Kaxnas rpymnma noipkHa nmopoOparb MAaKCHMaibHOE KOJMHMYECTBO
cTarey, /Ui apryMeHTaIuy cBoero oTBeTa. OTBET MOMKEH J1aBaThcsl B CBOOOAHOM (hopMe, TIPH aKTUBHOM
Y4acTUH BCEX WIECHOB Ipymiibl. [Ipy moAroToBKE OTBETA ClIElyeT cpa3y >ke pa3dUTh €ro Ha Majible OJIOKH,
JUISL TOTO, YTOOBI KKl YYaCTHHK TPYNIBI UMEN BO3MOKHOCTh BBICKA3aTh CBOIO TOUKY 3pEHHs Ha
MIOCTaBJICHHOE 3a7aHue. [IpuBETCTBYeTCS HCIOIb30BAHME MAarepuajioB Hay4yHbIX cTarell H
KOMMEHTapHeB K 3akoHoAaTenbCTBY JpeBHero BocToka.

5. OueHouHOe CpPeICTBO — KOHTPOJIbHOe Meponpusitue B (QopMe KOMNbIOTEPHOIo
TeCTHPOBAHMS.

Tect u3 30 BonpocoB Ha 30 MUHYT

B Tecte - 3a1aHUs OTKPBHITOTO U 3aKPHITOTO TUIA C OAHUM WJIM HECKOJIBKUMH BapHaHTaMHU OTBETOB.
Tecmosgvie 3a0anusi OMKPbIMO20 MUNA:

B [pesneii ['pertuun ropoa-rocyrapcTBo 0003Ha4aNCs TEPMHUHOM (nonuc)
Tecmosvle 3a0anus 3aKpblmo20 Muna ¢ OOHUM ULU HECKOTbKUMU 8APUAHMAMU OMBEMOE:
1. B VIII — nayase VI BB. 10 H.3. B AQUHCKOM MOJIMCE OpraHaMH BIACTH SABJISUIUCH (YKaKuTe 3):

- Apeonac

- Konneaus apxonmog

- Dxkaecus (HapoOHoe cobpanue)
- I'epycns

- Komuterus crpareros

- Cenar



2. Yuactok 3emiu, BeigaBaeMbiii ¢ VIII Beka ¢ppaHKCKMMH MpaBUTEISIMHA Ha TIpaBaxX BIAJCHUS TPU
YCJIIOBUM HECEHHUs BOCHHOM CITyObl, Ha3bIBAJICS:

- beneuyuii

- ajuion

- UJIKY

- eon

Metonnyeckne pexkoMeHaanmuu: J[aHHOE KOHTPOJIBHOE MEPONPUATUE TMPOBOAUTCA TOCIE
uzydyenus 1 moxyns kypca Mcropuu rocynapcTsa U npasa 3apyoekHbIX cTpaH. CTyIeHThI JOJIKHBI
IIOBTOPUTH CJIEIYIOLIME TEMBI: TE€HE3UC TIOCylapcTBa U IIpaBa, OCOOCHHOCTH pPaHHEro IIpaBa,
rocynapctBa JlpesHero Bocroka (Meconoramus, Munus, Erumner), rocynapcrBo JpesHeit ['peruun
(c VII B 1o H.3. 1o IV B. H.3.), rocynapctBo [peBuero Puma (¢ VIII B. 1o H.3. 10 III B H.3.), TEKCTHI
3akoHoB Xammypanu, 3akoHOB Many u 3akoHoB XII Tabmun. Takke JOJKHBI 3HATh IMOHSATHE
npaBa COOCTBEHHOCTH, BIIAJCHUS, ACPIKAHUS, TIpaBa Ha Iy)KYIO BEIIb.

Bo BpeMsi KOHTPOIBLHOTO MEPOIPUSITHS BCIIOMOTaTelIbHBIMU MaTepraiaMu MOJIb30BaThCs HENb3.

6. OnleHo4HOe CpeICTBO - TBOpPYECKast MPHKJIATHAS padoTa CTYI1eHTOB

IIpumep HayuHolM craTtbu, npeactaBieHHol Ha XVI ExerogHolt MexayHaponHON KoHdepeHIH
[0 HAallMOHAIBHOMY M MeEXJyHaponHoMmy mpaBy «International & Domestic Law» (I&D LAW)
17.12.2021 1. Crares omyOnukoBana B: International & Domestic Law: Marepuansr XVI
ExxeromHolt MeXIyHapoJHOW KOH(MEpEeHIMH I10 HAIMOHAIBHOMY M MEXJIYyHapOIHOMY IpaBy
(ExarepunOypr, 17 nmekabps 2021 roma) /otB. 3a Beimyck A.B. Tasmynuna. - ExarepunOypr:
VYpanbckuii rocyIapcTBEHHBIN Iopuandeckuii yuusepcutet, 2022. C. 72 - 76.

Amnacracus AnekceeBHa JleoHoBa

PAIIEJBE KAK HIOJJMTUYECKHWH JEATEJb

AKTYaJIbHOCTb NMPOOJIEeMbl 3aKIIIOYAETCs B TOM, YTO CIOKMBILASACSA CErOJHS MOJUTHYECKas U
HKOHOMHYECKasi 0OCTaHOBKA BO BCEM MHUpeE TpeOyeT akTUBHOIrO pedopmupoBanus. B uem-to naxe
MO>XHO COIIOCTaBHUTh CHUTYyalUIo, ciaoxupiyrocs Bo ®pannum Ha rpanune XVI m XVII Bekos ¢
curyauueil B Poccum, 4TO0 M0Ka3bIBaeT HEOOXOIUMOCTh COOTBETCTBYIOIIMX pPEGOpPM C LENbIO
M3MEHEHUs CUTYalMH K JIy4lIeMy.

Apman Kan mro IIneccu ne Pumense (9 (5) centsiops 1585 -4 nexabps 1642 r.) sBnsiercs
(GpaHIly3cCKMM TOCYIApCTBEHHBIM JEsTeNeM, MOJUTHYECKas IMporpaMMma Mo peGopMHUPOBAHUIO
KOTOPOTO CIOCOOCTBOBaJIa ILEHTPAIM3ALUMU M CTAOWIBHOCTH B TOCYIapCcTBE, KOTOPOE Ha TOT
MOMEHT “TIOTps37I0 BO BHyTpeHHuX npobnemax” (Jlesu O. Kapaunan Pumiense u craHoBiieHue
@pannuu. M.: ACT, 2007. C. 432.). C 1622 rona emy npucBaMBaeTcs caH KapJanHaia, a ¢ 1624 rona
OoH craHoBuUTcA mepBbiM MuHuctpoMm JltonoBuka XIII u daxkrnueckum npasutenem DpaHIMH.
MOXHO OJHO3HAYHO YTBEP)KIaTh, YTO IOJUTUKA Pullleabe HampaBieHa Ha 3KOHOMUYECKOE M
MOJIMTHYECKOE OJIarOCOCTOSIHUE CTpaHbl, YKPEIJIEHUE BIaCTU MOHAapXa U pa3BUTHE COOCTBEHHOIO
OusHeca.

JInunocTh Puienbe uHTEpecHa U HEOAHO3HAYHA B OLIEHKE MCTOPUKOB, HO, TEM HE MEHEEe, OH
SBIIIETCS OJHMM M3 CaMbIX HENOMYISApHbIX NMoauTHKOB Bo Ppanuuum (Yepkacos II. II. Kapaunan
Pumensé. [TopTtper rocymapcrBennoro aesrens. — M.: Onma-nipecc, 2002. — 416 c¢. — (ApxwuB)),
TaKk Kak CBOMMM peOpMaMHu B COLMAIbHO-TIOIMTHYECKON cdepe eMy ynaaoch HaCTPOUTH MPOTHUB
ce0s1 BCce COCIIOBHUS OOIIECTBA.

JIBOPSIHCTBO OTpPHMILIAJIO €ro, Tak Kak OH OrpaHUYMBal MX ObUIOE MOTYIIECTBO U
BCEI03BOJIEHHOCTh. Oc000€ MPOTUBOCTOSHUE U OTPULIAHUE 3HATU BBI3BAJT « DAUKT MPOTUB Ty Iei»
(peBpanpb 1626 rona): TaHHBIM aKTOM OBLIO 3aIPEIIEHO MPOBOAUTH JY3JIH, a 33 BBI30B HA MOESAMHOK



NpeIyCcMaTpuBajOCh Haka3aHHE B BUAC JMIICHUSA JOJDKHOCTH, KOH(HCKAIMM HMYIIECTBa U
M3THAHMS 10 TPEX JIET, & B CIIy4ae CMEPTEIBHOTO UCXOa IY3JISTHTA OKUAAI0 OCYKJEHUE MO CTaThe
00 ockopbnennu Ero BenmmnuecTna.

Emie onHuM SipKUM CHMBOJIOM BIIACTH (peOAaIOB U MEPEKUTKOB (HeolaabHON MOIUTHIECKOM
cucreMbl ObTH 3aMku U 31 urons 1626 rona 6puta m3nana «KoponeBckas Jeknapanus O CHECEHUR
3aMKOB», KOTOpas MpPEANKCHIBAJIA JIMIINTh YKPEIUICHUH T€ 3aMKH, KOTOPbIE HE MPEACTaBISIIH
HMHTEPEC rOCyAapCTBa.

B cBoux mombITKax OrpaHUYUTh MpaBa IBOpsH, Puinenbe nepectan coduparsh ['eHepanbHbie
LITaThl, B KOTOPBIX JBOPSIHCTBO UIPAJI0 BaKHYIO poiib. OH BUEI KOHKYPEHTOB KOPOJIEBCKOM BIACTU
B juiie [ eHepaIbHBIX IITATOB, KOTOPBIE 32 BPEMSI €T0 MpaBlieHUs He ObUIM CO3BaHbI HU Pa3y.

Besiueckn oreeprasio Puinense nyXoBeHCTBO: Tak, Pumckas Karonmdeckas LEpKOBb HE
CMOIVIa MPOCTUTh €My TO, 4TO (ppaHIly3cKas LIEPKOBb OTIEIHJIACh OT Hee, a MPHUKa3 U3biATh Y
(bpaHITy3cKOr0 TyXOBEHCTBAa LIEPKOBHBIC 3€MJIM, a TaKXKE JIMIIMTh HUX MAcChl JIPYTUX JIBIOT H
MIPUBUJIET U, BBI3BAJIO B CPEE CBSILECHHOCIYKUTENIECH BO3MYILEHHE MPOBOAUMON UM IOJIMTUKOM,
HaIpaBJIEHHOW HA CTAHOBJICHUE IVIaBEHCTBA CBETCKOM BJIACTH HAJ| BJIACThIO LIEPKBU.

He menbiyro Henpus3Hb K Pulliesibe HCOBITHIBATIO TPEThE COCIOBUE, TaK KaK, OJBEPKEHHOE
Y3KOMBICJIMIO, OHO HE JKEJajio BUAETh OOLIETOCY/apCTBEHHbIE MHTEPECHl 32 CBOMMH MECTHBIMU
TpyIHOCTsIMH. Pulenbe Ha KOpHIO mpecekan 1000l cenaparu3m U HEMOBHHOBEHHE KOPOJIEBCKOM
BJIACTH, Pa3pabOTaB psijl aIMUHUCTPATUBHBIX peopMm.

[Ton ero pykoBOACTBOM ObLT M3AaH «DAMKT, 3alpelIaloIUi MapiaMeHTaM BMEIIUBAThCS B
roCyl1apCTBEHHbIE Jejla U aJIMUHUCTpauuio» (¢peBpasib 1641 1.), KOTOpHI OrpaHuuYMBaj IpaBa
BBICIIMX CYIOB (MapJaMeHTOB), JHINAasg WX TEM CaMbIM 3aKOHHOW CHJIBI, OTPAaHUYUB UM
BO3MOKHOCTb BBICKa3bIBaThCsl B OTHOLEHUH rOCYJapCTBEHHBIX /€.

[Tomumo npodyero, Puiiense mpoBEN peopraHu3aimio MOYTOBOK CIYKObI: OHA 3aKJII0Yanach B
OCHOBAaHMU UM <«UEPHOIO KaOMHETa» - CHEIHUAJIbHOI0 OpraHa, OTBETCTBEHHOIO 3a IEPECMOTP
[I€PEChUIAEMON KOPPECTIOHCHLIMU, @ TAK)KE B 3alpPELICHUU IMOAJaHHBIM DpaHIMU IO0Jb30BATHCA
MHBIMH CIIOCOOAMU OTIPABKYU MHCEM, HE MHAYE KaK IIOYTOBBIMU CIYKOAMH.

B 1641 rony xapauHaioB Oblia co3/laHa JOJDKHOCTh MHTEHJIAHTOB, POJIb CIYKOBI KOTOPBIX
3aKJIoyanach B IOJPBIBE BJIAcTU IyOepHAaTOpPOB M CaMOYNpAaBISEMBIX OpPraHoB Ha MecTax. Ux
OCHOBHOHM 3aJlauell 3Ha4WICi KOHTPOJIb 32 IIOCTYIUIEHMEM HAJIOTOB W3 NPOBUHIMU B Ka3zHY
rocy/lapcTBa.

HyxHO oTMeTuUTh, 4YTO B ammapare TOCYIapCTBEHHOM CIYKObl MpoLIeNa psii HHBIX
npeoOpa3oBaHuii, HalpuUMep, OOJbIIe KOMIIETEHIIMEH HaJeNsIuch rOCyJapCTBEHHBIE CEKpeTapH,
INPUHIUN BBIOOPHOCTH MHUHHUCTPOB U HMHBIX JIOJDKHOCTEH IOCTENEHHO BHEAPSJICS B CTPYKTYPY
OpraHOB  BJIACTH, MEHbILIA pOJb OTBOAMJIACH paHEE TOCIOJCTBOBABIIEMY IPUHIIMUILY
IIPUHAJIEKHOCTH K POAY. 3aKOHUMIIACH 3pa KYIIU-TIPOIaXH JOJKHOCTEH, TENEPh UX MOT JapoBaTh
TOJIKO KOPOJIb, OH € MOT U OTHSTb.

Crpemach BCAYECKM  YKPENUTb KOPOJIEBCKYIO BJIACTh M YHNOPSAOYUTH  CHCTEMY
3aKOHOJATEIbCTBa, PuIllenbe Mpenaokuwl KoAuPHUKAIU (QpaHIy3CKUX 3aKOHOB, HacTauBas Ha
co3raHuu BO DpaHIUU CTPOr0 OPraHU30BAaHHOM €IMHOW AJIMUHUCTPALUU U EOUHBIX 3aKOHOB.
Takum oOpa3oM, MojJ €ro KOHTPOJIEM Hauajach padoTa MO CHCTEMaTH3allH 3aKOHOJATEIbHBIX
aKTOB, KOTOPast MPOI0JKAIACh BIIOTH /10 KOoHIA 1628 rona.

B suBape 1629 rona Jlronosuk XIII moanucan opaoHaHc, moy4uBIInid Ha3BaHue «Komekca
Mumio» (B yecTb XpaHuTens nedyatd Muens ne Mapuibska), OZHAKO K€ €ro BIOXHOBHUTEIEM U
penakropoM ObLT MMEHHO KapAWHAN Puienbe, 4To MOATBEpKAalOT MaMsITHbIE 3amucKu Puienbe
JUIS KOpOJId, @ TAKXKE €ro HanucaHHoe kapauHainoM «llonurnueckoe 3aBemanney, rae MOXKHO HauTH
BCE OCHOBHBIE HJIEU «KoJeKkca MuIioy.

«Koznexke MuIo», MO>KHO CUMTaTh MEPBBIM OIBITOM KOoAM(UKALMHU 3aKOHOB» BO @panuuu. B
HEM CHCTEMaTH3HWPOBAaHbI BCE COOpaHWs MpaBWJI U YCTAHOBIECHUH, B Pa3HOE BpEeMsSI MPUHATHIX
I'enepanbpHBIMU IITaTaMu U accamOnesmu HoTabnei” (“@panuust g0 Pumense. Koponb, BracTs u
obmectBo B 1614 rony”, AHoto ["'abpuain).



OcHoBHBIM pazapaxatonm (pakropom «Komekca Muiio» sBisigach uaes O KOPOJIEBCKOU
BJIACTH KaK O €JMHCTBEHHOH, 0e30roBOpouHON Biacth Bo Dpannmm. Takke ObUTH yTBEPKICHBI
cyBepeHHble mpaBa Ppaniun B cdepe (uHAHCOB, BO BHYTPEHHEH M BHEIIHEH IONUTHKE
rocynapctBa. Konekc ycTaHaBiuBan 3amperT ryOepHaTropaMm, TIpaHJaM U IPOBHUHLHUAIHHBIM
YMHOBHUKAM (pUHAHCOBOE CaMOBOJIME, HANPUMEP, WHUIMMPOBAHUE POCTAa HAJIOTOB, BBEICHHE
JIOTIOJIHUTENBHBIX 00JI0KEHUN, YKPEIUJICHHE 3aMKOB, CO3bIB OTKPBITBIX UJIU TaHBIX accaMOeil.

[Ipoiins psn ciioXHOCTEH, M, Jaxe, YNOTpeOMB NpsSMOE BIUSHUE CO CTOPOHBI CaMOro
Jlronosuka XIII, Pumiense ynanock 3acTaBUTh MAPUKCKUN MapilaMEeHT 3aperuCTPUPOBATh «KOJEKC
Muroy.

Kapaunan nposen taxoke psa pedopm, HampaBIeHHBIX HA pa3BUTHE HAyKH M MCKYCCTBAa: OH
OCHOBAJI MepBYI0 (paHiry3ckoil razery «La Gazette», B paboTe KOTOpOHl y4acTBOBaJ U KakK aBTOp, a
TaKxke OpaHIy3CKYI0 aKaJeMUIO.

B 1627 rony Pumense siBiscs aupekropom CopOonubl (umMeHHO TyT B 1607 romy o
nosyums gokropar). OgHuM U3 Hanbosiee U3BECTHBIX MeponpuaTuil Puinense OblJI0O OCHOBaHHE B
1635 romy BOCHHOM MapHMKCKOM IIKOJBI JUIsI MOJIOJBIX NIBOPSIH, HO, K COXKajeHuto, Puiense He
ycIIen I0BECTHU 10 KOoHIla pedopMy 0O0pazoBaHus ABOPSHCTBA. BoeHHas akajgemus 3aKpbliach MOCe
€ro CMEpPTH.

Pumense akTUBHO 3aHUMAJICS pPA3BUTHEM apMUU M BOCHHO-MOPCKOTO (IoTa B paMKax
BOGHHBIX pedopMm. Ortambl pa3BuTHs BKiIodanu: 1.  (opMupoBaHMEe BOEHHO-MOPCKOM
aJIMUHUCTpAIMK, 2. MEPEecCMOTp MOJUTHKH Habopa HOBOOpaHIEB, 3. OpraHu3anus CHaOXeHUs
IIOPTOB, CO3/aHUE JIECHBIX CKJIAJ0B M AapCeHaJoB JUIl KopallecTpoeHHs M, KOHEuHO xe, 4.
CTPOMTENBCTBO BOCHHBIX KOpaOieil. [J1aBHBIM JOKYMEHTOM TaKoro poja Obul «YCTaB MOPCKOTO
¢isiora 1631 roga». MoXHO C YBEpEHHOCTBIO YTBEp)KJaTh, YTO IOMNbITKA pEOpPraHU3alMd apMUU
Pumense npusena k Tomy, uro @paHiusa crajja MOIYIIECTBEHHBIM M IIPOYHO LIEHTPAIN30BAHHBIM
rOCyJlapCTBOM, C XOpOILIO OPraHW30BaHHOM apMueil M CWIbHBIM (UIOTOM, a TakXke BecbMa
3HAYUTEIBHBIMU F'OCYIaPCTBEHHBIMU JOXOAAMH.

Onnako camoil HacyniHO# 3a60Toii B ynpaBnenun @pannueit 1y Puiense 6bU10 yKpernieHue
€€ YKOHOMHUYECKOTO IOJIOKEHUSA U TOPTOBIIH.

C npuxomoM K BIAaCTH B3sUl NPUHIUIHAIBHO HOBBI KypC B OTHOLIEHMHM 3KOHOMUKH H
TOPTOBJIM, BO3JIarasi 0coOble HaJIeXK/Ibl Ha NMEPENPOJaKy MEXOB U3 OTKpbITON (ppaHiry3amu Kanansl,
nogaepxkanre «KoMmaHuio cra» ¢ LEIbl0 €€ OCBOEHHs M 3aceneHus. B ceoem «llomntuyeckom
3apemanun» (1639) Pumense odepunBan TOPU3OHTHI BHEHIHEW ToproBiu @OpaHUMH, YTOObI
JIOOUTHCS aKTUBHOT'O TOPTrOBOro OajnaHca — IMPEBBIIEHUS KCIIOpTa HaJl UMIOPTOM. Puiense BBeln
B NPAKTHKY 3aKJI04YaThb TOPTOBBIE JOrOBOPBI HAPSALY C MOJUTUYECKHMMH, OTYETO 3a TOABI CBOETO
MIPaBJIEHUS OH MOAMHUCAT OKOJIO 74 MOJOOHBIX JOIOBOPOB.

[To Bceit dpanuuu OH MOKyHaja 3eMJIM IS MOCIEAYIOMIEH TMepenpofaku Uiu oOMeHa, a
TAaKK€ aKTUBHO arMTUPOBAJ 3a CTPOUTEIBCTBO KAHAIIOB U PACIIMPEHUE BHEIIHEH TOPrOBIM, a Cam
OH SIBIISJICSA COBJAJENIBIEM HECKOJIBKHX MEXKIyHapOAHBIX KomnaHui. VIMEHHO Torma Havayiach
¢bpanmy3ckas komoHuzauuss Kawnanpl, 3amagHoit Wuamu, Mapokko, npu HeM  (paHILy3bl
yrBepawinch B ['Buane u B Becr-Unnuu, oBmanenu octpoBoM bypOoHOM W 3aBenu KOJIOHWUHW Ha
Maparackape.

Opnonanc 1626 r. 0 pazpenieHun ABOPSIHCTBY 3aHUMAThCA TOPTOBJIEH UMEJ IOMUMO MPOYETO
LEJIBI0 CO3JaTh KOHKYPEHLHUIO NMpodeccHoHaIbHOMY KYINEeYecTBY B Jinle Oojee MaTpuOTHYECKH
HaCTPOEHHOI'0 BBICHIETO COCJOBHS, YTO IPUBEIO K PACKONy IBOPSHCTBA B OTHOLIEHWH HX K
KapZMHaIy: BBICIINE CJIIOM HAXOAWINCh K HEMY B OINIIO3ULMH, a BOT CPEIHEE U MEJIKOE ABOPSHCTBO
OTKPBUIO /17151 c€0s JOPOTy K YIYULICHUI0 UMYIIIECTBEHHOTO MOJIOKEHUS 33 CUET CMEHbI HCTOUHHUKOB
J0X0Jla ¢ TPaIUIHMOHHBIX, "QeonanbHbIX" Ha KanuTanuctuueckue. Takum oOpasom, (paHIy3ckuit
MEPKaHTWJIM3M TOJy4YaeT IMPOMBIIUIEHHOE HalpaBieHUe, OCBOOOXKIAaeTcs OT MOHETapu3Ma,
OpPHEHTUpPYETCS Ha JIOCTHXKEHHME AaKTHUBHOIO TOProBOro OajaHca, YCKOPSET SKOHOMUYECKOE
pa3Butue @pannuu. XVII B. craHoBUTCS Ki1accuyeckol 31moxoi (paHIly3cKOro MepKaHTHIIN3MA.



B »KOHOMHKE MOMHUMO MPOYErO MPOUCXOIMIO AKTHBHOE IOBBIIICHWE HAJOrOB, YTO OBLIO
CBSI3aHO C HEOOXOIMMOCTBIO IIOKPBITUS PACXO/I0B BHEIIHEN MONMTHKU. MuHHCTEpcTBO Puinense u
napcrsoBanue Jlronosuka XIII Obu10 0TMEYEHO CaMBbIM KPYIIHBIM ITOBBIILIEHUEM HAJIOIOB B UCTOPUU
@paHuMK, YTO BBUIMIIOCH B MAaccOBble BOCCTaHUs IO Bceil Teppuropun Ppanuuu (Hampumep,
BOCCTAaHUE KPOKAaHOB, BOCCTaHHE OOCOHOTUX U JAPYTHE).

Cuuraro 1enaecooOpa3HbIM OTMETUTh, YTO MPAKTHUECKH BCE pedopMbl U HalpaBICHUS
IIOJIMTUKU B LIEJOM s B3sJ1a, OCHOBBIBAasACh Ha TAaKOM BaXHOM JOKyMeHTe, Kak «llomutmueckoe
3aBelanue» Puinenbe — 3TO BaKHBIM MAMATHHUK €r0 JEATEIBHOCTH, B KOTOPOM OTPAKEHBI €ro
B3IJISAJIbl HA BHYTPEHHIOKO U BHEIIHIOKO NOMUTHKY rocyaapcera (Pumensé A.—K. ne. Ilonurnueckoe
3aBentanue, win [IpuHinunel ynpasieHus rocygapctsoMm / [lep. ¢ ¢p. JI.A. Cudypooit, mpenuci.,
o6mr. pen. JIJI. TonoBuna. — M., 2008. — 496 c.).

BHemnss nonutrka kapauHaia Puinense BO MHOTOM COOTBETCTBOBAJIa CTPEMIICHUAM KOPOJIS
I'enpuxa IV, xoToporo HaszpiBasin koposiem, cnacmum @Dpannuio. OqHO M3 TaKUX HanpaBlIeHUN
ObUI0O  00YCJIOBIEHO HEOOXOAMMOCTBIO OCIA0JEHHUs] BPaXKECKUX TOCYIapCTB C  IOMOUIbIO
JTUIUIOMATUU:

- OCHOBHOI1 cepbe3HOI MEXIyHApOIHON NMPOOIEMOH, YperylnupoBaHUEM KOTOPOH 3aHUMaICs
KapauHai Puienbe, cran BaJbTEIMHCKUN KPU3HC PELIEHHE KOTOPOTo 3HAYUTENIBHO CIIOCOOCTBOBAI
YKPEIUIEHUIO KOPOJIEBCKOM BIIACTH, 3aHsI0 Oosiee roja, B TeUeHUE KoToporo Pumiense gokasani, 4yTo
OH HCKYCHBIN AUIIOMAT.

- [Ipyroit Ba)XHOM ITUIUIOMAaTHYECKOM CTpaTeruel KapiuHaia OblUla MONbITKA HAUTH COIO3HUKA
B AHnmu nytéM peanu3alMM uaeu Opaka ¢ HACIEIHUKOM AaHIIMKHCKOTO IPECTola, OJIHAKO
Ha/IeX1bl, BO3JIaraeMble Ha 3TOT Opak, B OJIHOI Mepe He ONPaBAAIINCh;

Crout OTMETUTH, YTO BO BHEIIHEN NnonuTuKe Pumiense npociaaBuiics U 3a 4T KOJIOHUAIBHOM
nonutuku B Kanage (Ymer6aes T.III., KononuanbHas nonurtuka @paniuu B Kanane: cozmanue
kapauHanoM Pumensé «Kommanuum cra akmuonepoB»/ Ymerbae T.III, Maxepos B.B.// Xypuan
"The Newman in Foreign Policy”. — 2018. —Ne 44. (88). — C. 56-61.). Kapaunany Purienbe
yAaJIOCh CO3/1aTh OJaronpusiTHbIE YCJIOBUS MJi1 KojloHM3anuu HoBoro ceera, yaoBIeTBOpss
TOPIOBIEB MPUOBLIBIO OT MYUIHWHBI, a IOCEJIEHIEB U KOJIOHHM3aTOpoB (PMHAHCHUPOBAHHEM OT
KOMIIaHUH, HAXOJSALIEHNCS IO ATUI0M KOPOHBI.

[TonmbITKM TOCTPOEHUS KapAWHAIOM aOCOMIOTHCTCKOTO CTPOS IOJPHIBAIIO T'YT€HOTCKOE
TE€UYEHHE, CTAaBIIEEC B OMNIO3ULHMI0 NMPOTUB KATOJMYECKOM LEPKBU. DTO O3HAMEHOBAJIO OAHO W3
BaXXHBIX HCTOpUUYECKHX CcOOBITUN BpeMEéH mapctBoBanus Jlromouka XIII - ocama Jla-Pomrenw,
SIBUBILEECS PE3YJAbTaTOM BOWHBI MEXAY KOPOJIEBCKMMH BOMCKaMHM M ryreHoramu Jla-Pomenn B
1627—1628 ropax, snu3o aHmo-ppaHIy3ckoi BoHHbI 1627—1629 ronos. B centsiope 1627 rona
KOpOJIeBCKHE Boiicka ocanuiu Jla-Pomienp, ObIBIIYIO B TO BpeMsi caMOi YKPEIUIEHHON KPErnoCThIO
TYT€HOTOB M LEHTPOM HMX CONpOTUBIEHHUS. B oTcyTcTBHE KOponsi mpHu ocajae 00sS3aHHOCTH
ITITaBHOKOMAHIYIOILIETO MCIIONHAN KapAuHan Pumense. bnaromapst pa3paOoTaHHON MM cTpareruu
ynajoch ycnemHo mnposectu ocany Jla-Pomens (1627— okrsabpe 1628 roga), a uMeHHO: 3Hast O
TOM, YTO C BOZABI IPOBUAHTOM I'YT€HOTOB OOECIeUMBAINA aHIVIMYaHe, Pullense npukasal BO3BECTU
naMO0y, kotopasi Obl IPEMATCTBOBAIA BPAXECKOMY (JIOTY B MPOJBIKEHUH K KPEMOCTH COIO3HUKOB.
Kpenocte mama. Ilon BnausHueM Puinense, KOpoiap HE CTal pacHpaBisTbCA C TYT€HOTaMH,
HaIpoTHB, OH OCTAaBWJI UM BCE€ IIpaBa, yTBEpKACHHbIe HaHTCKUM 3AUKTOM («DOUKT MHIIOCTH),
KpOME pa3pelIeHUs BIaJIETh 3aMKaMHU.

-21 maa 1635 roma @panuus BeTynwia B TpUALIATUIETHIO BOMHY, HCYEPIIAB BCE
JUIJIOMAaTHYEeCKHE TyTH Uil TPOTHUBOJAEHCTBHS BO3PACTaBIIEH CHJIE TPAaBSIIEH €BPONEHCKON
muHactuu ['abcOypros. [lnanbl mo ykperuieHuto rpanull OpaHKM U OKa3aHHUIO MPOTUBOACHCTBUS
ra0cOyprckoif TrereMoHMH ObUIM MPOJNOJKEHbI MazapuHHu, CHOABMKHHUKOM U TPUEMHUKOM
KapauHana Puiense, KOTopoMy, B CBOIO 04epelib, HE CYXKJIEHO ObUIO TOXKHTH 10 TpuyMda B Pokpya.

YMmep Benukuii kapauHai B [lapmke 5 nexabps 1642 roma, HO naxe OONMBHBIM, KapAUHAT 10
IIOCJIEHETO JIHS 10 HECKOJIBKO 4acOB JTUKTOBAJ IPUKA3bl apMUSM, JUIUIOMaTHYECKNE NHCTPYKIIUH,
pacrnopsKeHHs ryoepHaTopaM pa3iMyHbIX TPOBUHIUH.



[TogBonmst uTor, xo4y ckKa3arb, YTO OLIEHMBATh TAKYH) JUYHOCTh, KaK KapauHan Puiuense,
HY)KHO OOJIbIlle OMHUpasich Ha (aKThl, a HE HA TEOPUIO. MOXXHO ¢ YBEPEHHOCTBHIO YTBEPKAaTh, YTO
YCUJIGHHE TOCYJAapPCTBEHHOTO CyBEpEHUTETa, OOph0da MPOTHB MEPEeKUTKOB (eomanmsma, poct
JTUTIJIOMAaTHYECKOTO W BOGHHOTO BJIMSHUSA CTPaHbl, pa3BUTHE (PUHAHCOBOM CHUCTEMBI H
aKaJeMH4ecKoro oopazoBaHus, BceM 3TUM noctmkeHusM Opannus X VII B. 06s13ana Pumense.

He Oyny coBcem wmueanmu3upoBaTh KapAuHaida U 3a0bIBaThb O TOM, YTO OH OBUI TakKke
MacTepOM MPHUABOPHBIX WHTpHT, uTo BMecTe ¢ Otiom JKo3edoMm OH yCTpaHST MOTHTHUYECKUX
KOHKYPEHTOB, a CO3JlaHHasg WM CcucTeMa aOCoNoTU3Ma He JIONMyCKajda BOJBHOIYMCTBA H
JEMOKpATHH, HO CTOUT yYUTHIBATh, YTO YCIENIHAas OOphOa C TPYTHOCTSIMH U TMOPOKAMHU SIOXHU
TpeboBaia paJuKaJIbHBIX MEp PEIICHHS.

Kuzep kapauHana Puienbe BecbMa HEOIHO3HAYHO OLICHMBAECTCS MHOTMMH HMCTOpPUKAMU,
KTO-TO OOBHMHSET €ro, a KT0-To BocxBajsieT. O Takoi JTuYHOCTH, Kak Kapaunan Puiiense MoxHO
TOBOPUTH MHOTO€, HO TO, YTO OH OBLT BEJIMKUM TOJTHUTHYECKUM JIESATEIIEM CBOETO BPEMEHH JTOKa3aHO
MHOTHMMHU HCTOPHUKaMH, YOSKIeHHBIMU, 4TO0 Kapaunan Pumiense - BeTWKHI NMpaBUTENb, KOTOPBIH
XPaHWI B CBOEM CepAIEe MPEJaHHOCTh K cBoeMy OTEUeCTBY U KOPOJIIO
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Meroanyeckue peKOMEH AU

TBopueckasi mpuK/JIagHAsA padoTa CTyIeHTa NpPEICTaBlsseT coO0i pazHble (HOpMBI BOBIICUEHUS
CTYIEHTOB B HayUHYIO J€STEIIbHOCTh, HAIIPUMED, TOKJIa] Ha CTyACHUYECKON Hay4YHOU KOH(pEepeHIHH,
y4JacTHe B MOJEJIBHOM Ipollecce U T. Il. B npencTaBieHHON paboTe CTYICHTHI TODKHBI [TOKa3aTh:

1) akTyaTbHOCTH TEMBI;

2) 3HaHMe ucTopuorpaduu Bormpoca;

3) apryMeHTHPOBaHHOCTb, TOUHOCTb, ICHOCTb U3JI0)KEHUS TEMBI;

4) BnazieHye U NpaBUIIbHOE IPUMEHEHNE HOPM IIPaBa;

5) OpPUTMHATILHOCTH U TBOPYECKUI XapaKTep;

6)HalMYMe WUTIOCTPATUBHON KOMIIOHEHTHI (CpPaBHUTENIbHBIE TaOJIMIIbI, CXEMBI, JAHAarpaMMBbl,
peecTpsl, 1p.)

7) npaBuiIbHOE O(GOPMIIEHHE - YUUTHIBAIOTCS TpPeOOBaHUS K Te3UcCaM JOKJIaga, CTaTbe WM
KOHKYpPCHOM paboTe opranu3aTopa MepOIpHUsATHUS.

1. IPOMEXYTOYHAS ATTECTAIUSA

1. Teoperuueckmuii Bonpoc
O6pa3zoBanue u pazsutue rocyaapctsa B Crmapre. [IpaBoBoe monoxeHne HaceIeHHUs.

Knrou omeema:



B VIII — VI BB. m0 H.3. (apxanyeckuil mepuon) rocyaapcrsa B I'peuuu oOpasyiorcs B
bopme nonuca — «rOpom», «OCYAApCTBO» -  (PaKTMYECKH, OSTO TpakIaHCKas oOOIIMHA
anTU4HOCTH. [lomucet dbopmupyrorcs 1100 yTéM pacnaza IUIEMEHU Ha
OTZAEJbHbIE TEPPUTOPHATIbHBIE OOMIMHBI (IyTEM IEpeceleHus B OJHO MECTO IpeACTaBUTENCH
pPa3NUYHBIX  POAOB), JHOO TMyTEM «CHHOWKHM3Ma» T.€. CIHUSHHUS psAa  Omu3jiexaimx
TEepPPUTOPUABHBIX OOLIMH. L[eHTpoM 00beaMHEHHs BBICTYIANO0, KaK MpaBuilo, o0llee MIEMEHHOE
CBSITHJIMILE, BOKPYT KOTOPOTO CEIHMJIUCh CEMbU BOXKICH M CTapeHIINH, 00bEAMHSIOUIMXCS MIIEeMEH.
Crona nepememancs oOmui i Beex cyf. [locénok y cBaTuianIa oObIYHO OrpaxkJancs CTeHaMH,
NpeBpamasich B KPENOCTh, BBHINOJIHIIOMYIO (YHKIMM BOCHHO-aIMHUHHCTPATUBHOTO IIEHTpPA
OObEAMHUBLIMXCS OOMMH. DTOT LEHTP CTAHOBWICA PE3UACHLUEH OpraHoB BIacTU (BOXKIEH,
CTapeHIIH) U MeCTOM cOOpa OMOTYECHUS U HAPOIHBIX COOpaHUA.

OOpa3oBaHue MOJIMCOB TakKe OBUIO CBA3aHO C pa3BUTUEM TOPIOBIM U pPEMecIa.
BonbIIMHCTBO MOMMCOB ObUTM TMPUMOPCKUMHM, PACHOJIAraliiCh BIOJb TJIABHBIX MOPCKHUX ITyTeH
(Muner, Camoc, Adwunb, Kopund, Meraper u ap.). Jlpyrue moiauchl pacrmojiarainuch Ha
TUTOIOPOJHBIX 3€MJISIX M OBITM MEHee CBS3aHbl ¢ MOPCKHUMH ToproBeiMu myTsmu (Ilemomonnec,
beorus, ®eccanus). B  3aBucuMoOCTM  OT  CBOEM  DKOHOMHYECKOM  cHelMaIu3aluu
BO3HHKAIOIIME TIOJIUCHl JISIWJINCh Ha JIBa THUIIA: azpapHule (IPeolliaflaeT CenbCKOE XO3SHCTBO)
U azpapHo-pemecnenHuvle (60onblee 3HaueHNE B YJKOHOMUKE UMEIIHU PEMECIIO U TOPTOBJIs).

dopMupoBaHHE MOKMCA CBA3aHO C TEM, YTO €ro OpraHbl YIPaBICHHS BO3HUKAIOT 4epes
TpaHc(opMalMi0 OpPraHoB IIEMEHHOI'O CaMOYIpPAaBIEHHS, M, YTO BO3HHUKHOBEHHE TOCYAApCTBa
COIIPOBOX/IAETCSI POCTOM COLMAIBHOM W TonuTudeckord O00pbObl. Coyuanvras 6oppda Bemach
MEX]y apUCTOKPaTHEN U pAAOBBIMU OOLIMHHUKAMU. [lonumuueckas — 60pb0a 3a BIacThb: a) MEXIY
BOCHHBIM BOXIEM (OacuiieeM) W PpOAOBOM 3HATHIO, 0) MEXKIy OTAEIBHBIMH TPYIIIHPOBKAMHU
ponoBOH 3HAaTH. B 3aBUCHMMOCTH OT COOTHOLIEHHS CHJI B INOJUTHUYECKOH OopbOe, oT e€ mcxona,
rOCYIapCTBO BO3HHUKAJIO WK B (hOpME MOHAPXUH, UIH B (hOpME PECITYOITUKH.

B I'peunu noOemy moBceMecTHO ofepikaia 3HaTh, T.K. Y MoOHapxa (Oacuies) He ObUIO HH
SKOHOMUYECKOW, HHU COLMAJbHOW, HU TOJUTHYECKOM OIOpbI, IO3TOMY BCE TrOCyAapCcTBa
o0pa3zoBaJIuCh ¢ pecnyonuxanckou Gopmoii mpasneHus. Kak mnpaBwiio, B arpapHbIX Mojucax
YTBEPAWIICS OUapXuiecKutl TTOIMTHYECKUN pexXuM (BEIYIIYIO POJIb UTPAlla 3Hamb, TTIABHBIN OpraH
- Coser 3Haru, mnpumepoMm sBiusercs Cmapra), a B  arpapHO-pEMECIIEHHBIX  —
O0eMoKpamu4eckuti TIONIMTAYECKUN PEeXUM (BEIyIIyI0 pPOJIb Wrpajl JeMOC, IJIaBHBIM OpraH —
HapoJIHOE coOpaHue, IPUMEPOM SABISIOTCA AQUHBI).

SpkuM  mpuMepoM  pa3BUTHs ~ arpapHoro nomuca  siisercs Cnapma.  CriapraHckoe
rocyapcTBo obpasoBanioch Ha IlenmornoHHece B JoMMHE pP. DBPOT, YAOOHOM Ui 3emienenus,
KOTOpO€ OBLIO OCHOBHBIM 3aHATHEM HaceleHHs. 3emiss Oblla IMoJelieHa Ha paBHBIC YYAaCTKH
(knepwi) Pazmep wiepa Obut 15-20 ra 3emmu. Kiep Hemb3si ObUIO OTYYKAATh HIH JPOOHTH, €ro
3aBeIIaj TOJHOCTBIO OXHOMY W3 ChIHOBei. Kiepel Obun mepemaHsl B IOJb30BaHHE
CeMbsIM cnapmuamos (WIEHOB «OOLIMHBI paBHbIX»). [IpHHAUIEKHOCTH K «OOIIMHE pPaBHBIX»
MPEOCTaBIsIIa ClIapTHAaTaM KaK TPaKIaHCKHE, TaK W MOMUTHYeCKHe mpaBa. OJHAKO paBEHCTBO
ObUTO0 (POpPMANTBHBIM, T.K. (JaKTHUECKas BIACTh HAXOIUJIACh B PyKaX HECKOJIbKHMX 3HAaTHBIX poaoB. Bo
IIaBe TOCYIApCTBa CTOSUTM [IBA apxaeema — HACIEJACTBEHHBIE TPABUTEIH, B BOCHHOE BpEMs
BO3MJIABJISIBILIME OMOTYEHHE U MMEBIIME HEOTPAaHUUYCHHYIO BJIACTh, B MUPHOE BPEMs MCIIOJIHSBIINE
Kpeueckrne OOS3aHHOCTH W HEKOTOpble cyneOHble (yHKIMHA. ApXareTsl BXOIWIH B COBET
CTapeHIuH — eepycuto, cOCTOSABIIYI0 K3 30 MOKXU3HEHHO H30paHHBIX HauOoiee BIMATEIbHBIX
CTIAPTHATOB, TOCTUTIINX 60-JIETHETO BO3pacTa. PemeHus repycnu Mo BaKHBIM JIeJlaM B TOCYIapCTBE
(BompocCH! BOWHBI U MUPA, HOBBIE 3aKOHBI, IOTOBOPHI U T.JI.) YTBEPXKJAINUCH HAPOIHBIM COOpaHHEM —
anennou, Kyla BXOIWJIN BCE clapTvarsl, pocturimue 30-ieTHero Bo3pacra. Beicnymas pemeHue
repycHus, HapoJHOe coOpaHue KPUKOM YTBEP)KJalo MM ONpoBeprayio ero 6e3 oocyxnaenus. Ecnu
HEJb3s1 OBIJIO Y3HATH PE3yNBTaThl 10 KPUKY, COOpaHUE pacXOAUIIOCh Ha JIBE CTOPOHBI. Eciu repoHTHI
CUUTAIIU pelIeHue coOpaHus BPEIHBIM JUIS TOCYIapCTBa, OHM MOIIM €ro oTMeHuTh. T.0. B Craprte
YCTaHOBMJICS apucmokpamuydeckui nonutudaeckuii pexum. B VII B. mo H.. B Chapre
MOSIBUJICS 9¢hopam — KOJUIETHsI U3  TISTH 9¢popoé («Habmroareneit»), HU30UpaeMbIX HapOIHBIM
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coOpaHHeM Ha OIWH TOf W3 BEPXYIIKH CHapTHaTOB. D(OpbI UMENN MPABO PELIAIOIIEr0 rojioca B
cllydae pa3HOINIacCMi MEXJy apxareTaMd, MOIJIM OTMEHSATh HX peUIeHHs U OOBUHATH Mepen
repycueii; 3(popbl COMPOBOXKIATH apXareToB BO BPEMsI BOCHHBIX IOXOJOB, CO3BIBAIU T'epyCHIO U
ameruly, Beganu (UHAHCAMU, OCYIIECTBISUIM CyaeOHble (YHKIMM U HaJa30p 3a IOBEICHUEM
ciaptuatoB. PakTu4yecku, 3Popbl KOHTPOIUPOBAIM APXAreToOB U MOINIM WX cMecTUTh. OOuH pa3 B
8-9 ner xomnerus 3opoB «mmo 3BE3AAM» OIpenessiia, YroAHbl JIM apXareTbl Ooram, e€ciu HeT —
apxareTbl cMemanuch. Kpome Toro, B BOGHHBIX MOXojax 3(OpHI CICAUIIM 32 apXareTaMd U 3aTeM
OTYUTHIBAJINCH Mepea repycueid. Ecnu neiicTBust apxaretoB repycus npu3HaBajia HEMpPaBUIbHBIMHU,
UX MOTJIM Ka3HUTh. DOpbI ObLTH HENOACYAHbI aneme. Takum o0pa3oM, BIacTh OT POAOBOW 3HATH
crapTuaroB (MpelCTaBUTENECH 3HATHBIX POJIOB, U3 KOTOPBIX BHIOMpANIM apXareToB M TePYCHUIO)
mepernuia K BEpXyIIKEe 3eMJICBIAJCIbIEB, KOTOphIE dYepe3 A(POpOB COCPEAOTOUMIA  BCE
YIIPaBJICHHUE MOJINCOM, YCTAaHOBUB TE€M CaMbIM, Ojiueapxuyeckuti TOJIUTHYecKkuil pexum. B k. VI B.
nox BiaustHUeM CrapTel Haxomwics moytu Bech Ilenomonnec. B 530 r. go H.3. oOpasoBancs
[Tenononnecckuii cor3 (Kopund, Cuknon, Merapsl, 0-B OruHa), B KoTopoM de facto Bce coro3HbIC
Jieia pelagnuch ClapTaHCKUM IIPABUTENBCTBOM. DTOT COO3 ChIIPajl 3HAUUTENbHYIO POJIb B HUCTOPUHU
I'penum.

[Tonmutnueckumu npaBamMu B CrapTaHCKOM IOJMCE OOJIafjaid TOJBKO cnapmuamsl. Emé
OIlHA KaTeropusl HaceleHUs - nepusku.yY HUX HE OBbUIO TMOJUTUYECKUX TMpaB, HO B HX
COOCTBEHHOCTH HAXOIWJICS YYaCTOK 3€MJIM, M OCHOBHBIMH HX 3aHATHUSAMH OBUIM 3eMIICICIHE U
CKOTOBO/ICTBO. HakoHel, TpeTbi0 IpyIMIly HacelleHHs COCTaBIISUIM JKUTENU 3aBoeBaHHOW CrapToit
Meccenun - unomel, KOTOpble "BO3JENBIBAIM 3€MJIIO CHAPTUATOB, BHOCS HA3HAUYEHHYIO I0/aTh"
(ITmyrapx O BO3HMKHOBEHHWH CHApTAHCKOro oOmecTBa W rocyaapcTBa...). OHM He HMeTn
MOJIMTUYECKUX TPaB, U CHApTaHIbl €XKEroJHO YCTPauBajIl IPOTUB HUX KPUITHH - KapaTeJbHbIE
SKCIEIUIINH, B XOJI€ KOTOPhIX O€3HaKa3aHHO yOMBaJIU Haubosee aKTUBHBIX UIIOTOB.

MeTtoauueckne pekoMenaauum: llpu oTBeTe Ha JaHHBIM BOMPOC CTYACHT JIOJDKEH 3HATh, UYTO
TaKO€ MOJIKC, TOHUMATh PAa3HUILY B Pa3BUTUH KaK CAMUX JIPEBHETPEUYECKUX MOJIMCOB, TaK U MOJIMCOB
U Apyrux ¢GopM rocynapctB (BocTouHas AecroTudeckas MoHapxus). CTyneHT JOKEH IMOoKa3aTh
NoHMMaHue Toro, mnoyeMmy Cpnapra nounula Mo NyTH (OPMHUPOBAHUS BOEHHU3UPOBAHHOIO
roCcyIapcTBa, 4To Takoe "0oOIIMHA paBHBIX'", KAKO€ 3HAUEHHUE MMEJI0 MCKYCCTBEHHOE MOJIEPKaHNE
paBeHCTBa Ul JanbHedmero pas3Butus Cnaptel. HeoOGxomnmo mnosicHuTh, mouemy B Chapre
CIIOKHJIACh 0co0asi collMaibHasi CTPYKTypa W OTBETUTH Ha BOIPOC, SIBJISJIUCH JIM WIJIOTHI pabamu.
ITpu moaroToBKe K OTBETY Ha AAHHBIM TEOPETHUECKUIN BOMPOC PEKOMEHIYETCSl IPOUECTh HE TOJIBKO
yueOHyI0, HO W HAay4YHYIO JIUTEPaTypy, a TakKe HM3Y4WThb, YTO TOBOPWIIM JPEBHHE HCTOPUKU O
Cnapre.

2. IlpakTHyeckoe 3aJaHue

Pewume cumyayuonnyro 3aoauy:

CrpaHcTByromuii OpaxMaH COpBaJl HECKOJIBKO IUIOOB C (PPYKTOBOTO JiepeBa, pacTyllero Oiu3
M3TOPOJIM B Cajly BalIIMsl, HO OBbLII 3aMEUEH U 3aJiepKaH OHUM U3 ciyr. OnpenenuTe IpuaniecKue
¢dakThl U BUIBI MpaBooTHOLEHUH. [Ipoananu3upyiite cuTyalnio U ONpeAeauTe, Kakoe HaKa3aHHhe
x1€T Opaxmana B [IpeBueit Unaun?

Knwu omeema/pewienue:

1) [lamHas 3amaua pemiaeTcs Ha OCHOBE 3akoHOB MaHy - COOpHHKa TIPaBOBBIX HOPM,
coctasiieHHoro 6paxmanamu B [Ipesnet Uuauu Bo Il B. 10 H.53. - | B. H.5.

2) B nanHo 3aa4ue - JENUKTHBIE MPABOOTHOIICHUSI.

3) FOpunnueckue (axTel: cppiBaHUE OpaxMaHOM IUIONOB M3 Cajia BaWIlbs; 3aJep)KaHue OpaxMaHa
Ha MECTE MPECTYIICHUS.

4) CyObekTaMu B JAaHHOM Ka3yce SIBIISIOTCS OpaxMaH W Bammsi; 0OBEKT — MpaBO COOCTBEHHOCTH
Ba1Ms Ha (PPYKTHL.
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5) KBanmuduxanus aesuus no ct. 339 . VI u ct. 341 m1. VI 3akoHoB Many, cornacHO KOTOPBIM
coOupaHue MIOOB OT JIEPEBHEB HE SBISICTCS BOPOBCTBOM, a OpaxMaH, KOTOPBIA NMPUHAAIEKHUT K
TBaKABIPOXKICHHBIM, U SBISICTCS CTPAHCTBYIOIIUM ITYTHHKOM, HE JOJDKEH IJIaTUTh MTpagd.
6) Ecim Baitmus oOparurtcs B Cyl, To OpaxmaH Oy/eT onpaBaaH v OTHYIIEH 0e3 HaKa3aHHUs.

MeToauueckne pekoMeHIauM: J[J1s yCIENIHOTO pelieHus! MPAKTUIECKOTO 3a1aHUsI HY)KHO 3aHTh
TeKCT 3akoHOB MaHy, VSICHHTh OCOOCHHOCTH U CHEIU(UKY IPABOBOTO DPETYIUPOBAHUS TIO
OTpacysiM TpaBa; ObITH TOTOBBIM MPABWIILHO ONPENENISATh OCHOBHBIC TMPABOOTHOIICHUS B 3aj1aue,
OTIPENIECTSATh BCE OOCTOSATENBCTBA, NOJJICKAINNE YCTAHOBICHHUIO, MJIS PEHICHUS KOHKPETHOU
cutyanuu (ropuaudeckue (akThl), COOTHECTH (DaKTHYECKHE OOCTOSATENBCTBA Jieja C HOPMOU
3akonax MaHy; aHanmM3upys W3y4EHHBI MaTepwall, UCTOYHHUK IMpaBa, HY)KHO MPOBECTH TOYHOE
COOTHECEHHE BO3HUKIICH B 33/1a4€ CHUTYallui ¢ KOHKPETHON HOPMOU 3aKOHa.

YACTD 3. (re nyonuxyemcs)
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